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itness, Its availability depen F 
MPRE that is being used. The rules of impeachment 


i cter evidence explicitly address the issue of 
ERRAN, E Wis. Stats. § 906.09 allows the use of extrinsic 
evidence to prove a prior criminal conviction for impeachment 
purposes where necessary,’ while Wis. Stats. § 906.08 explicitly 
precludes the use of extrinsic evidence to prove s ecific instances 
of a witness’s character trait for truthfulness, egrettably, the 
rules are silent on this point with regard to the remaining modes 
of impeachment: bias, contradiction, prior inconsistent state. 
ments and testimonial capacity. The courts have resolved this 


ambiguity in two different ways. | nmen 
First, the admissibility of extrinsic evidence, like the scope of 
cross-examination, could be entrusted to the discretion of the 
trial court. This approach focuses on the relevancy of the extrinsic 
evidence and its probative value in light of the countervailing 
factors found in Wis. Stats. § 904.03. It appears that this is the 
dominant approach in the federal courts, although the authority 
is conflicting.’ The advantage of the relevance test is its familiar- 
ity in other contexts and its flexibility, - an FANNE 
The second approach adopts the common-law’s “collateral fact’ 
doctrine. This approach, in modified Pimy P ihe e aal 
followed in Wisconsin.’ It distinguishes between those issues that 
are “non-collateral” and those that are “collateral” to the 
Rin an Cross-examination may be allowed on either type, at 
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Could the fact, as to which error is predicated fay b 
evidence for any purpose independently of the ‘contradiction? y 

jaborating on Wigmore’s definitio j i 

Court further explained: n, the Wisconsin Supreme 
Facts “relevant to an issue” in the ca a 
discrediting of a witness” are seen as Heating Ea rE fat 
ter category is defined as those facts which would be otharwise A 
ceivable as bearing on the witness’ testimonial qualities, such be 
pias, moral character, mental and observational abilities and skill 
This court has implicitly indicated that the trial court has discre- 
tion in determining whether matter [sic] is collateral, . . . and that 
the trial court may allow questioning of witness’ ability to remember 
collateral facts immaterial to the issue, . . .. Contradiction to 
discredit testimony should be allowed only on material points 
however. : 


In short, the extrinsic evidence must be relevant to the 
witness’s bias, testimonial capacity, personal knowledge of the 
facts, or to a “consequential” (“material”) issue in the case." The 
use of extrinsic evidence to show a witness’s character for 
truthfulness is controlled by Wis. Stats. §§ 906.08 and 906.09. 

The use of extrinsic evidence to “contradict” a witness on “ma- 
terial points” often causes the most consternation. In essence, the 
extrinsic evidence must serve two purposes: it must be simultane- 
ously relevant as impeaching evidence (e., it undercuts another 
witness’s credibility) and as proof of a “consequential” (mate- 
rial”) issue in the case, such as liability or damages.’ For 
example, evidence. of other acts by may be relevant to credibility 
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d that prohibits contradiction, more common 
A relived ae ciment, of fact testimony that is collateral ly 


the ipina o tne Pited, and 4 
i e limited, š 
aaa abide by the answers to his questions on immaterial subjects 
- _ .. The imprecision of conclusions that can be drawn from a con- 
tradiction on immaterial matters, when obviously oniy the impeach- 
ing effect is involved, is the logical basis for the bar. Auzili 
policy reasons include distraction and confusion of unprobative is- 
sues for the trier of fact, the prejudice and surprise to the 
proponents of the contradicted witness when his testimony on col- 
lateral matters is challenged, . . . and perhaps even the unwar- 
ranted impression created of the contradicted witness who may be 
able but unprepared to explain or refute the contradiction of imma- 
terial facts. These reasons are of course not applicable when 
testimony is on a material issue, so much depends on the determi- 
nation of what is “collateral.” = >22 o n 
Even where a fact is “non-collateral,” admissibility is not 


automatic. The Wisconsin Supreme Court has held that trial 
courts can restrict the admission of extrinsic evidence on non- 


existence j of a “conseq uential proposi- i time, place, and circums stances to the 
tion” more or less likely. Consequential alleged crime. (notes omitted). 


forth in the pleadings. See State v. 2d 80, 270 N.W.2d 180, 186 (1978) in 
Sullivan, 210 Win 24°68, STONW24 -a prosecution for delivery of tl 
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heat of A ER 19 y the plain error” s 
J KJ cases 
discussed this issue.” Moreover, Wiscon which have 


improbability that it will lead to a result different than one under 
the relevancy approach supports the abandonment of this eviden- 
tiary relic. 


See McClelland v. State, 84 Wis. categorical approaches to identifying 
9d at 157, 267 N.W.2d at 848. non-collateral issues, including (1) 
18, A ; é “facts admissible to prove substantive 
§ 49 eae ormick on PEE issues in the case”; (2) “facts admis- 
Weinstein’s one Baek and er 5) sible to impeach or disqualify the wit- 
607-82 (1987) (“An ee mee ae ness on grounds other than contradic- 
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vents through the five senses, © = while testifyi ptions, ang ety ° 
narrate accurately those cere sensory or m Testimoni milit: 
capacity, then, refers to the we ARTERE ental ix al = 
tive) faculties, which in turn wn s and memo Pace Of the Frost 
accuracy of the witness's Por athe use of drags or elon ve ae X 
isi men , ; é ! 
Bae WaLgine effects on a person S capa para to oe Me rememb? el 
and describe events. In this sense, i on estimonial in peert 
city are offered as circumstantial evidence that a witness, 
testimony about a specific event was wrong. KAEN 
At common law this form of impeachment was labeled ahi ee 
collateral,” meaning that the impeaching party WAS accorded Ot 
wide latitude on cross-examination and could introduce extrinsic age 
evidence to prove the incapacity. The obliteration of common-law age, 
competency barriers by Wis. Stats. § 906.01 placed greater abil: 
emphasis on this avenue of impeachment. Unc 
Sundry disabilities may affect the weight of a witness's voir 
testimony, but the evidence is admissible nevertheless.’ For these to t 
reasons, it is essential that impeaching counsel be given a full op- the 
portunity to explore cognitive and physical incapacities before the = 


trier of fact. The physical or mental infirmity must be relevant to 
credibility.? Both the scope of the cross-examination and the 
admissibility of extrinsic evidence are, however, subject to the 
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1 with al capacity ma j- 
forms, At its simplest, an eyewitness PÉN ee PY Feri 


ety Of examined. about th 
pe examined about the strength of his or her eves; 

tin 8 
lity to abe deh see under a variety of conditions. The key is 
evance to credibility. Defects in the Capacity to perceive are 
st pertinent when present at the { 


time of the i 
ause they affect the witness’s personal ihowisdge.” What ula 
he witness perceive on that dark night after drinking eight 


ers? Defects in memory or narration may oc 
and are often pertinent when the vitAeBE: ieattned’ a talal, Foe 
example, a witness who had a “few drinks” before testifying (yes 
this happens) may be cross-examined because of aleohol’s obvious 
impact on memory and narrative capacity (beyond slurred words). 
Other concerns directed at testimonial ‘capacity focus on the 
age of the person. Child witnesses, especially those of very young 
e, raise concerns about the accuracy of their perceptions and 
ability to testify about what they may have seen, heard, or felt. 
Under prior practice, these issues were approached through a 
voir dire procedure aimed at determining the child’s competence 
to testify. Since the common law competency barriers have fallen, 
the focus has now shifted to credibility and weight of the evidence. 
Accordingly, it is permissible for either party to probe the child’s 
capacity to accurately remember other. events in order to assess 
the reliability of the child’s memory on this particular occasion. 
For example, a six-year-old might be asked where he goes to 
school, his teacher’s name, and his telephone number. in assess- 
ing the witness’s ability to perceive, remember, and narrate. 
Expert testimony may also be necessary, in the discretion of the 
court, to help the jury evaluate a child’s testimony. _ 

In addition to age, other physical or mental infirmities affect- ` 
ing credibility (perception, recollection and narrative ability) may 
be explored during the examination and established by extrinsic 
evidence.® A witness’s bad vision may be tested by either party in 
the courtroom, yet testimony by an eye specialist of some sort 


Challenges to a witness’s testimoni 


mo 


_ “Expert testimony on eredibility 
18 permissible where necessary to 
disabuse the jury of commonly held 
misconceptions about credibility, It is 
nihe discretion of the trial court to 
cetermine whether the jury needs 
uch assistance in a given case, See 

K discussion at § 608.3, Eg., State y. 
saber, 2008 WI App 162, 4 16, n.11, 
Ac, Wis. 2d 605, 762 N,W.2d 114 (Ct, 
mit 2008) (construing Jensen to per- 
ing pen opinion testimony regard- 
Th effects of coaching or sugges: 
questioning on a young child 


where the defense claimed that the 
young child had fabricated the charges 
at her mother’s behest; the court cau- 
tioned in dicta that to the extent such 
testimony “on the child’s developmen- 
tal sophistication amounts to opinion 
testimony that this particular child 
lacks the capacity to lie, it risks run- 
ning afoul of” case law). 
~ öin Sturdevant v. State, 49 Wis. 
2d 142, 147, 181 N.W.2d 523, 526, 44 
A.L,R.8d 1196 (1970), the mai bale 
j sses may be questioned regard- 
by thal mental or physical condition 
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narrate, In no event may 


is telling the truth or is “incapa 


where such matters have bearing on 
their credibility. 

“As a general rule, anything having 
a legitimate tendency to throw light on 
the accuracy, truthfulness, and sincer- 
ity of a witness may be shown and 
considered in determining the credit to 
be accorded his testimony.” C.J.S., 
Witnesses § 460, p. 323. 

“A witness may be cross-examined to 
test his intelligence, this rule applying 
although the court has held him compe- 
tent to testify; and, as bearing on the 
question of the credibility of his testi- 
mony, he may be cross-examined as to 

mental condition at the time of 
testifying, or at the time to which his 
testimony referred, his physical condi- 
tion at that time, and his mental at- 
titude toward the case.” C.J.S.,. 
Witnesses sec. 486, p. 381. 

However, at the time of the objection 
the defendant did not state he was at- 
tacking the witness’ credibility, nor did 
he attempt to show how an epileptic 
condition could affect the credibility of - 
the witness. 


“The mental capacity of a witness i is | 


proper to be considered as beari 
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ble of lying.” Big: 


N.W.2d 400 (Ct. pee 2012) (in 
ecution for robbing and battering pe 
elderly person, the court 

propriety of jury instructions 

ing the jurys common knowl 
whether the instruction should have 
also used the word “experience ”; find- 
ing no prejudice, the court observed 
that the defendant “has not shown 
what ‘experience’ any of the jurors had 
would have added beyond what every- 
one knows from their common sense 
appraisal of life—namely, that some 
but not all elderly persons have prob- 
lems with perception and moman 
(note omitted). 


See Gaana of Tina Marie 
W., 215 Wis. 2d 523, 573 N.W.2d 207, 
211 (Ct. App. 1997) (petition to remove 
father as guardian of adult incompe- 
tent child based on allegations that he 
had sexually assaulted and otherwise 
mistreated her; held that the trial 
judge permitted adequate cross: 
examination „regarding a witness’s 
mental health history and that the 


ngon father was not entitled to the disdo- 
his credibility, Thus the impaired con- 
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379, en N.W.2d 561, 566 1 18 
a hiarr iy tise) (re 
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į and the admissibility of ext 
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ge nature of cognitive disabilities and 
such mental impairment affected 
michelle’s and Jeremy's ability to 
testify oF to recall particular facts, 
ivers testimony that Michelle and 
jeremy were incapable of lying clearly 
ed the line of admissibility articu- 
jated [in prior case law].”), State v, 
eger, 2008 WI App 162, 16, n.11 
314 Wis. 24 605, 762 N.W.2d 114 (Ct. 
App. 2008) (reversing a conviction 
use a State’s expert’s opinion ran 
afoul of Haseltine when she effectively 
testified that the child victim had not 
been subjected to coaching or sugges- 
tion, thereby imparting her expert 
pelief that the victim was truthful and 
accurate; the court of appeals cau- 
tioned that on remand the trial court 
must guard against the risk that any 
“pinion on the child’s developmental 
sophistication amounts to opinion 
testimony that his particular child 
lacks the capacity to lie,” as proscribed 
by Tutlewski). 
8See Schleiss v. State, 71 Wis. 2d 
733, 745, 239 N.W.2d 68, 75 (1976). 
The supreme court held that the trial 
court properly excluded expert psychi- 
atric opinion offered by defendant with 
regard to the reliability of a state’s 
witness. The expert was prepared to 
testify “that persons exhibiting the 
symptoms such as those exhibited by 
[the witness] were unreliable and 
not be believed under oath.” The 
proffered opinion was based upon the 
psychiatrist’s review of the witness 8 
statement to police and his observa- 


and that an “absolute opinion” would 

study, Upholding the trial 
court's decision to exclude : 
mony, the court quoted the following 
passages from MeCormick: 


Undoubtedly, if there is ground for 


believin 
subject td cone Pan et witness is 
that may affect his eredibita nay 
for empl 8 credibility, a need 
oyment of th 
chiatry exi OF the resources of pay- 
today'w la Doubtless most courts 
would accept the principle th 
valence evidence should’ be W 
oil a least in the judge’s discre- 
ion, when its value outweighs the cost 
HEEE distraction, and expense ny 
tn ia, etd ae The value seems 
‘i; first upon the importance of 
e appraised witness's testimony, and 
second upon the opportunity of the 
expert to form a reliable opinion, This 
first factor, the importance of the testi- 
mony, is a relevant factor at least from 
the standpoint of policy considerations 
relating to the feasibility and desirabil- 
ity of subjecting witnesses (even party- 
witnesses) to an ordeal of psychiatric 
attack which may or may not be 
justified. The above mentioned second 
factor, opportunity to form a reliable 
opinion, raises difficulties. An opinion 
based solely upon a hypothetical ques- 
tion seems almost valueless here. Only 
slightly more reliable is an opinion 
derived from the subject’s demeanor 
and his testimony in the courtroom. 
Most psychiatrists would say that a 
satisfactory opinion can only be formed 
after the witness has been subjected to 
a clinical examination . , .. Only if 
there is not power to order an exami- 
nation should expert opinion on the 
bases of courtroom observation and 
reading of the record be considered. 
Even then, permitting opinion ba: 
upon such material seems very 
questionable. 


Schleiss, 71 Wis. 2d at 745-46, quot- 
ing McCormick, Evidence § 45 at 96, 
97 (2d ed. 1972). 5 
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mental condition of a witness, but 145 Wis. 2d 554, 427 N.W.2d 152, 153 
restricts the questioning when a cer- (Ct. App. 1988) Gury free to weigh 
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-Johnson v. State, 249 N.W.2d at The Keyi 
4 NEON V. OLALC, AF2 AN, YN y is relevancy. See State 
601 (“Inguiry into the existence of and ; ; 
A T ion, ie v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 


proper where it appears that a connec- i 
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translators are used it is import ; 
wana and witness be faithfully and one bai pereen 
the recor , especially where the witness quedtioti (he ictal mn 
in order to “clarify” the question. It may well be that S : sensei 
struggle to comprehend the question is vital to his or he ae 
ibility, not to mention the ability of the translator to {kai t the 
court. In such situations the trial judge should intervene s 3 
sponte and direct the translator to recount what passed viens 


her and the witness." 


Desjarlais v. State, 73 Wis. 2d 
480, 502, 243 N.W.2d 453, 464 (1976) 
(trial court properly allowed inquiry 
into witness’s use of “downers” on the 
day of the robbery and precluded. in- 
quiry into consumption of such drugs 
on other occasions where the impeach- 
ing party did not offer the evidence to 
show the effects of such use on the day 
in question), U,S. v.. Turner, 583 F.3d 
1062 (8th Cir, 2009) (where key gov- 
ernment witness admitted to metham- 
phetamine use during the relevant pe- 
riod, held that while her “checkered 
past” might have affected her cred- 
ibility, she was not incredible and the 
Jury could give her testimony what- 
ever weight it deemed appropriate). 
vi "See State v, Yang, 2006 WI App 

8, 19 12-13, 290 Wis. 2d 235, 712 
4 W.2d 400 (Ct. App. 2006) (reyersible 
error occurred when trial court unduly 
eostricted ... defendant’s, cross" 
nation of his See wi AOE 
plas and possible collusion in fabri“a” 
ME their ¢ dren account of a sexual 


fe into her — 


assault; the court was also concerned 
that the former wife, who testified 
through a translator, “had fluctuating 
difficulty in understanding and an- 
swering questions”). The Yang holding 
is centered on a bias analysis, but the 
witness’s struggles with English also 
raised issues of testimonial capacity 


and invited inquiry into whether the _ 


witness’s confusion was genuine or 
feigned. In either event, the witness’s 
testimony had to be clarified. _ 
Grate v: Yang, 2006. WI App 48, 
at 912 (“Thirteen times’ during her 
thirty-one-page testimony she asked 
the translator for clarification or help, 


and, of course, we have no wa af 
‘ng what the translator sai 0 
eg ife in Hmong, Or 


estions or nu e; 
an in any language fhet often. Aer 
total comprehension argon uate 


we do not know 
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credibility. Indeed, erhaps the most significant avenue & b 
recognized bias as os life compels us to assess some,” Yes Di 
impeachment. RATA i AT Jurors come to court with’? ane | 
partiality on count Ss pias affects a witness's testimony, 4.14 i 
keen appreciation catiable than those of judges and lawyers p" cu: 
views are no less Felt wever, there is no “bias rule” in either q hows 
= a a eae Federel Rules of Evidence.” In criminal cases the amine 
i n or r , e 
EEE right to confrontation and compulsory process provide different! 
additional bases for admitting bias evidence, as reflected in the “targeted 
cases.? i ; wy extrinsic 
There is no specific rule on bias, self-interest, or partiality, impeachn 
Nonetheless, the case law follows the familiar common-law ter. the witne 
rain, allowing wide-ranging cross-examination on this Subject, the witne 
Bias is regarded as a “non-collateral” matter; extrinsic evidence time is § 
to prove bias or interest is permitted." Most often the “extrinsic” latitude, 
proof of the bias is provided by a lay witness with personal knowl- dence un 
edge, but expert testimony is also recognized, but only when the a showin 
trier of fact needs such specialized assistance. As one federal Bias p 
court put it, jurors “can connect the dots because bias is “certainly sila 
member, 
what Yang’s former wife asked the 89 L. Ed. 2d 674, 20 Fed. R. Evid. Serv. related sh 
translator, or what the translator said 1 (1986) (trial court violated defen- heavily on 


in response, when the transcript 
merely says, “(Asks for clarification 
from interpreter.).’ ”). oi 
[Section 607.5] T e 
‘See McCormick on Evidence 
§ 39 (7th ed.). pein) é 
*Minnesota, for example, enacted 
a specific rule controlling bias im- 
peachment, Minn. R, Evid. 616 (“For 


dant’s confrontation right when it 
prohibited “all inquiry” into the pos- 
sibility that a witness might be biased 
as a result of the state’s dismissal of a 
public drunkenness charge). _ 
‘State v. Williamson, 84 Wis. 2d 
370, 383, 267 N.W.2d 337, 343 (1978) 
(“The bias or prejudice of a witness 18 
not a collateral issue and extrinsic ev- 


the purpose of attacking the credibility 
of a witness, evidence of bias, preju- 
dice or interest of the witness for or 
against any party to the case is admis- 
sible”), i T 
*Olden v. Kentucky, 488 U.S 
227, 231, 109 S, Ct, 480, 483, 102 
Ed, 2d 513, 26 Fed. R, Evid, Sery, 609 
(1988) (sixth amendment confront, 


tion violati darko a (114, 255 Wis, 647 N.W. 
court excluded oe ene Hal ' An ‘Moon Ge adition to ores 
in a rape case cohabited with en TI P nining witnesses about thei 
individual, since this rel; Another allegiances, the State called a 
arguably gave rise to a has vote officer trained and experiences 
ricate); Delaware y, Van | Matte hs “gang activity” who properly tes! 
US. 673 ‘678, 106 8, Ct, ase ATS ab ne how ai ations are MAN 
, 678, 5. Ct, 1431, 1435, fasted" oy ene? abrend ant: a 
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idence may be used to prove that @ 
witness has a motive to testify falsely 
. . . The extent of the inquiry wit! 
respect to bias is a matter within 
discretion of the trial court.”) (citations 
omitted); State v. Scott, 2000 WI AP? 
Wis, 2d 129, 608 N.W.2d 15% 


p— WITNESSES 


pyiDENe 
within the realm of common sënso,” $ 607.5 
may OSTE ner « the witness about his or impeaching counsel 


or her biag and, if nec 


call other witnesses (extrinsic evid 


ching fact. ence) to prove up the 


governed by any specific rule 


latitude, the trial court retains its authorit imi i 
> y to limit such evi- 
dence under § 904.03.° Hearsay declarants may be impeached by 


a showing of bias in the same manner as witnesses.’ 
Bias pertains generally to any conscious or subconscious influ- 


member, was involved in a gang- 
related shooting and the State relied 
heavily on rival and occasionally unco- 
operative gang members as witnesses). 

®See U.S. v. Allen, 716 F.3d 98, 
106, 91 Fed. R. Evid. Serv. 275 (4th 
Cir. 2013) (trial court properly rejected 
expert testimony by a criminal defense 
lawyer regarding how an accomplice’s 
plea agreement might affect that wit- 
ness’s credibility; the jury instructions 
adequately cautioned the jury about 
this sort of evidence and expert testi- 


imony £ ‘for the purpose of 
indenting the eroastallty of the co- 
defendant witnesses. This is not the 
function of an expert, A juror can cone 


. rt 
nect the dots and understand the 
ns that a plea agreement 


j t’s testi- 


Tata etter 
») (citations 


omitted). 

™icCormick on Evidence § 39 
(7th ed.). . 

®See State v. Yang, 2006 WI App 
48, J 11, 290 Wis. 2d 235, 712 N.W.2d 
400 (Ct. App. 2006) (reversible error 
occurred when trial court unduly re- 
stricted defendant’s cross-examination 
of his former wife into her bias and 
possible collusion in fabricating their 
children’s account of a sexual assault: 
“Inquiry into a witness's bias is. 
material and relevant” and is never 
“collateral”). See State v. Long, 20h 
WI App 114, 1 23, 255 Wis. 2d 729, 647 
N.W.2d 884 (Ct. App. 2002) (after a 
“careful review,” the court of appeals 
determined that evidence of gang af 
filiation did not create preju- 
dice or confuse the 1 h l 
© #State v. Rodriguez, 2006 WI 
163, at, 196 Wa 2d sina Na 
say declarant’s binà mo manner d3 
he attacked in the SAM Tave seem, 
any other witness Aa nee 
Ms. L d, accordingty, 

t Rodriguez, and, oa 
agains! Roermitted Rodriguez 19 
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8 607.5 3 (pENCE—WITNES 
' i tions, recollect; 
that might color the witness’s percep , Tecollectio | t 

ration of veniá or willingness to tell the truth: The Sip ‘ at ae a a 

Court described it as follows: w = ezam rty. Disc 
[Bias is] the relationship between 4 party and a Witnegg whieh ing athe percen 
might lead the witness to slant, unconsciously or otherwise, hig ness industry. 
testimony in favor of or against a party. Bias may be induced witness frequ 
witness’ like, dislike, or fear of a party, or by the witnegy’ dale. interests. 
interest. Proof of bias is almost always relevant because the jury " Given the b 
as finder of fact and weigher of credibility, has historically been en entas 
entitled to assess all evidence which might bear on the accuracy whi Staines 
and truth of a witness’ testimony."? | “hj py A of 


Bias may arise by virtue of promises made to a witness see 
Anancial inducements, settlement of claims, personal relation. T S8gtate v. La 


ships, employment, racism, and even a witness's own hope that 14-21, 255 W 
favorable testimony toward one side will benefit him or others," 884 (Ct. App. : 
In criminal cases, witnesses’ gang affiliations may be relevant to ros p 
bias despite the risk that the jury might draw improper character Soe officer trait 
tack her credibility”; held that where bias). State v. Echols, 2013 WI App 58 parece my 
defendant “put into issue whether {J 18-20, 348 Wis. 2d 81, 831 N.W.2d ee as 
LaMoore had a motive to ‘recant’ to 768 (Ct. App, 2013) (in a prosecution related ‘ain ootin 
Rodriguez's brother,” the State prop- of a school bus driver for sexually as- heavily on riva 
erly introduced evidence of the broth- gaulting a student, reversible aed vems Bg 
er’s street gang “affiliation” to explain curred when the trial ES ied operative 2 
why the recantation itself was false) oyide A eaiithexatident? eR wa Long recogmz 
(citing Wis. Stats. § 908.06). ` Slinary recorde, which met all pa: oe ra 
U.S. v. Abel, 469 U.S. 45, 52, 105 pripa ‘ofthe Sullivan ia oe well. Long at 
S. Ct. 465, 469, 83 L. Ed. 2d'450, 16 ino other act evidence: (D they Sg a pond 
Tod Buia San BORAGE.) DOE -ME other act evidence; (1) they were is not a hard-a 
eit l offered to show. the student’s motive to court’s’ point 1 


State v, Long, 2002 WI App 114, 
J 18, 255 Wis. 2d 729, 647 N,W.2d 884 
(Ct. App. 2002) (“Wisconsin law is in 
e with the principle set forth 


3 3 j v8 ott, 2 00 WI Ap 
51, 234 Wis, 2d 129, 608 NW2d The 
761 (Ct. App. 2000) (witness’s “life 
sentence” was relevant to bias because 
rae sey ef omarion pared 
ol i ah i | 
Y, í 
i 1 #, 68 NWAI R 


s might have a bearing °° 


Tide! eure at å ıtt005, f 
his swast Aei racial aA 


SSR er n Se 5 
een 2 Ree ae Se $ oe ig N SoS ES t 
ete wea PEAR Eai na 3 ERA PR Sar OA bye, BaP AAN 
a> PINS eC NEE A x eS 
<a — A 
È feet roe 
+ YS i 
A Di t 
NCR = 
pypench— WITNESSES 
ar. 
12 
me inferences. In civil litioat; 
examined about their Toes expert $ 607.5 
in arty. Discovery may al cial arrangeyenosses are 
ni cant percentage of his ae reveal hanina s with t he amoniy 
' ess industry Such:testim r her income ie witness a sponsor 
: witness frequently ali ony is particu] rotigh:the oreo oe 
interests. gns him or PP probative war Wit- 
| Given the breadth of th rself with idanitite the 
| which it may arise, bias k concept and th able 
eral relevancy provision should be ADDAN multifarious ways i 
| The scope of the cr s of Wis. Stats ched through th ober 
is, oss-examinati . §§ 904.01 and e gen- 
n~ ent a, ON ak on and the ext 904.03," 
at "State v. Long, 2002 WI . ent to which 
a q 14-21, 255 Wis. 2d 729 Ve pp 114, testified fi 
| 884 (Ct. App. 20 rag N.W.2d tarri avorably to B 
to pp. 2002) (in -additi arring th y to Burton, either b 
cross-examining witnesses ab ition to , gang affiliatio, with PAEA 
ar mE pen the State called ae neighborhood in ey based on the 
l officer: trained ani 5 po- see little, i which they li 
gang activity” who ah ognerieneag in sort ae any, probative valeeei ee e 
8, ahok “how gang affilia peer testified a many ). is 
2d ested” where the d are mani- 2 ate v. William i 
m member, was se ae eae aids pang al 8 ETNIW.2d 337 (1978) kry 
= related ne at a gang- brother troduced evidence that the 
C- ct? on rival and Aa a aAA defendant a seas witness feared the 
d rative gang m ; co- negs’s bias i e defense wit- 
a: Long ebe DEAR witnesses). ee s bias in favor of the erie 
gang affiliation” at often a “witness’s evi court upheld the admissi is 
R the ea requires proof that evidence, observing: opea Wols 
3- nt is a gang m When t i 
e LE. a tet Mutual SAOL Hep presented here the oases ie by 
0 -and-fast rule. Rath efendant do no more th ee 
court’s point was th . Rather, the _ that, evid e than establish 
at ' ; evidence offered i 
A so ae burden of Pen ERS mnet be rationally slated to the ue 
j relevancy) ni ess sought. LO e impeached by i 7 
$ bership and pu tatagas gang mem- ¢ other words, ‘using the se ae an 
y State witness's credibility Wisconsin Rules of Evidence, Ry 
T q v. Burton, 2007 WI App 237. ~ offered to show bias Ba Ay A eons 
A PA si 306 Wis. 2d 403, 743 N.W.2 a ate that point, [Wis. Stats. R 008.0211 To 
e Abed bi App. 2007) (distinguishing — be relevant the evidence must have a 
e Abel and other eases, held that revers Jogical or rational connection with the 
: ible error oceurred A hove| trial te fact sought to be proved: > = ? 
L admitted testimony by a o cou ` Relevant evidence on the issue ofa 
expert which “insin ʻa po “x gang witness's bias must also satisfy [Wis. 
y, basis, that Burton iarr Epira pa the s i A ki aes Ler hee 
gang culture. if n a ourt to weigh the probative t 
i of a gang” e; if not actually a member the evidence sane its ata ficial x 
s mae eirate A nase ss nth Loisi omi b aaie 
” sang 4 pah gang oops or 84 Wis. 24 at 382, 267 N,W.2d at 343= 
d ei a anathema wT eason- i $ ; ‘ 
A de Acan, aian there was no evi- | See also State y: Van Straten, 
e crimes”: the 4 , shootings were gang 140 Wis. 2d 306; 409 NW: 448, 454 
i testimony, ‘court reasoned that “this (Ct, APP: 1987) (trial court properly 
bias or „whether viewed as going t0 admitted evidence that a third party 
8 aeree for truthfulness, Was had attempted to procure false alibi 
to Piper inyited the jury testimony from A der, on defen, 
the several witnesses. who dant’s behalf, where the third party 
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extrinsic evidence is admis 
trial court. ni 
Just as a witness 8 1n 
probative value of the 
also affect credibility. 


terest in a case may shed light o 
testimony, the absence of any bia 
A disinterested witness has no m 
color or shade the facts. This eliminates testimonial dan 
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sible rests within the discretion ü 
8 


Nt 
§ he 


Otive H 


$ $ i erg ag. 
i ith insincerity and increases the likelihood th 

AEN hateful. and accurately narvaong his recollection, 
though it is no guarantor of the accuracy 0 vie Perception, 
opposed to the recollection of the person One P t probative 7 
credibility and the trial court should a low a direct examin 
some leeway in establishing the witness s neutrality regardi 
the matters under litigation. Concerns related to waste of time ó 
confusion of the issues are properly analyzed under Wis. Stats 
§ 904.03, but such evidence should not be excluded as irrelevant 
The judge may, however, control the order and Sequencing of 


was acquainted with two of defen- 
dant’s alibi witnesses and knew they 
had been at the same bar), 


“State v. Rhodes, 2011 WI 73, 
{1 51, 64, 66, 336 Wis. 2d 64, 799 
N.W.2d 850 (2011) (murder prosecu- 
tion in which the State contended that 
the defendant’s motive was the vic- 
tim’s role in an earlier beating of his 
sister, “Nari”; held that the trial court 
appropriately restricted the defense’s 
cross-examination of Nari, whose own 
testimony provided “little support” for 
the State’s theory of vengeance/ 
retaliation in the first place); State v. 
Sarinske, 91 Wis, 2d 14, 280 N.W.2d 
725, 738 (1979) (“The trial court has 
considerable discretion in deciding the 
extent of an inquiry with respect to 
bias.”); State v, Williamson, 84 Wis, 2d 
370, 383, 267 N.W.2d 33 , 843 (1978), 
State y, Missouri, 2006 WIA 
74, I9 15, 22, 291 Wis, 2d 466, 714 
N.W.2d 595 (Ct. App. 2006) (where 
defendant was charged with a drug of- 
fense and resisting police, r versible 
error occurred when the trial court 
excluded defense ee e of 


evidenc l 
cused of cried other lacks ac 


eee ne ofBcer's 
ad dna that ty Dan ie 
tional, not the result of e 

cident”; held that this “othe act” was 
admissible not only under the Sullivan 
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analysis, but also under $ 906.08(2) 
(untruthful character) as well as to 
show the officer’s bias, a non-collatera] 
issue that could be explored on cross- 
examination and through “extrinsic 
evidence,” i.e., other witnesses); State 
v. Yang, 2006 WI App 48, 7 11, 290 
Wis. 2d 235, 712 N.W.2d 400 (Ct. App. 
2006) (reversible error occurred when 
trial court unduly restricted defen- 
dant’s cross-examination of his former 
wife into her bias and possible collu- 
sion in fabricating their children’s ac- 
count of a sexual assault: “Inquiry into 
a witness’s bias is always material and 
relevant’ sand is never ssaloiee 
tate v. Long, 2002 WI App 114, { 23, 
255 Wis. 2d 729, 647 N.W.2d 884 (Ct. 
App. 2002) (described above); In Inter- 
est. of Michael R.B., 175 Wis. 2d 713, 
499 N.W.2d 641, 650-51 (1993) (defen- 
dant found delinquent for the 
degree sexual assault of an eight-year- 
old girl; held that trial judge acted 
within his discretion in excluding ne 
dence “as to personal animosities ' 
biases existing” between the yia 
and defendant's families where mete 
sertions of animosities were ia 
Roa unsubstantiated»); Stato n 
hinson, 145 Wis, 2d 273, 426 N. urt 
606, 613 (Ct, App. 1988) (trial en 
has discretion to exclude bias ev! eral” 
Which is cumulative” and “peri 
to the incident being litigated). 


p— WITNESSES 


ByIDENC 


§ 607.5 


agen ex lini. ; 
redibility is actually attacked. '5 cluding it until the witness’s 


8See State v. Johnson, 149 Wis. 
əd 418, 489 N.W.2d 122, 126 (1989), 
on reconsideration, 153 Wis. 2d 121, 
449 N.W.2d 845 (1990) (evidence that 
the victim in a sexual assault prosecu- 
tion was not pursuing a civil action 
was inadmissible in the criminal case 
absent a “specific attack that a witness 
has or may start a civil lawsuit”). This 
presents an issue of proper “bolster- 
ing,” which is discussed in $607.1. On 
direct examination it may be appropri- 
ate to elicit only that the witness 
“stands to gain nothing” from her 
testimony. More detailed explanations 
may be provided on redirect examina- 
tion depending on the thrust of the 
cross-examination. 
State v, Nerison, 136 Wis. 2d 37, 
45, 401 N.W2d 1, 5 (1987) (defendant 
has a right to cross-examine an accom- 
plice about prosecutorial concessions 
given in his favor in exchange for 
ny which inculpates the defen- 
re a defendant is entitled to; (1) full 
o losure of the terms of any bargains; 
À the opportunity to “fully cross- 
xamine” the witness concerning the 
agreement and the effect of any prom- 
tage on the witness’ testimony; (3) an 
fon cautioning the jury to care 
Sh Suey bone 
OL ue nee f ca 
chick, 74 Wis, 2d 425, 247 N.W.2d 80, 


ni tsa 


99 A.L.R.3d 906 (1976) (where the 
state had dropped one charge and held 
open two others, defendant’s right to 
cross-examine extended beyond an in- 
quiry into the “specifics” of the prom- 
ises and into the witness’s expecta- 
tions); State v. Barreau, 2002 WI App 
198, 1 55, 257 Wis. 2d 203, 651 N.W.2d 
12 (Ct. App. 2002) (“the right of con- 
frontation includes the right to reveal 
potential bias”; case law recognizes 
that “proto-typical bias” can arise 
where a witness faces pending 
charges, “even absent promises of le- 
niency”); State v. Miller, 231 Wis. 2d 
447, 132, 605 N.W.2d 567 (Ct. App. 
1999) (“This court is persuaded that 
where an immunized witness testifies 
favorably for the defense, an immu- 
nized witness jury instruction is not 
required.”). se 
‘7Gtate v. McCall, 202 Wis. 2d 29, 
549 N.W.2d 418, 420-24 (1996) (no er 
ror occurred where the trial judge 
foreclosed fhe tas ih S aren 
ion about three charges 
examinat sod against a key pros- 


ecution witness; the Judge did 2 


by “benign groun 
witnes 
which 


: nt’s constitutional ri 
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Roe’s motives and expectations for 


d by the trial court. Evi 
‘ne offenses may be exclude i 
Vona dence to be used for the sumoa pupae of shox direct exa 
the witness’s stake in the case while reducing the dan r thi’ dispels th 
À "l use it to draw impermissible character inte, at pide the | 
the jury wil @Negg ra 
about the witness, Pate li cross-exal : 
In light of an allegation that a witness ied or fabricated r The sar 
exchange for favorable concessions, the prosecution MAY Teby a party to 
these inferences by introducing provisions of the agreement relat a witness 
ing to penalties against the witness in the event of perju ment maj 
non-cooperation."® The prosecution may also anticipate the the crimil 
impeachment by bringing out the terms of the deal during the cross-exa: 
enee imsi ae and his v 
i i528 $ Sarr HF G FER lati ] 
saultive offenses or to steal cars, and | cross-examination r garding the sen. hee 
made him inappropriate for incarcera- tence reduction his former la Hyr direct =s 
tion; the court al inted out that received in exch for etA rehabilit 
an e ee Paisaia, 
: mcd tigen y introduced ey- z ins ; A ut the trial court prop. PI 
dence t e witness had ten prior erly exclu 1 any inquiry into the for. ge Althou; 
convictions, had served prison time, mer lawyer’s release from custody, a broad c 
had drug and alcohol problems, and which had occurred before: any plea examinat 
had been drinking all day and smok- agreement had been reached). f i; are it 
ing cocaine prior to the shooting), 099 ASE BStatel ve Balistreri, 106 Wis. 2d > 
State v. Hoover, 2003 WI App 741, 754, 317 N.W.2d.493, 499 (1989 Wis. Stat 
ie { 20, 265 Wis. 2d 607, 666 N.W.2d (“With all this information before the ito gii 
ph (Ct. App. 2003) (construi the jury, they were able to properly assess dti ith it 


t titi right to 
on, the court held that the 
e a was appropriately 


rationale of McCall is 
; In the absence of any 


ARIN 


PELE GAC ORY, agreement, 


in Sta ye aster, 148 Wis. ad 
goap a aon 


testifying against the defendant: The 
factual ‘details of Roe’s prior criminal 
acts were not relevant to the question 


T85 
sta 


LRO Gui eyes 


Na) L? Ct, App: 
5 prosecution quostioned 


rom custody. 
fore any plea 
he) Ste ge. 
> 106 Wis. 2d 
3, 499 (1982) 
on before the 
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direct examination of the witnegs.2 This i $ 607.5 
i 18 


dispels the unwarranted inferen 
pide the bargain from the sntestig x 


oross-examination. 


The same concerns surface in civil liti 
a party to the lawsuit settles with nit 


Permissible becauge it 
Prosecution wished to 
ave it exposed during 


hat the 
ly toh 


gation, particularly when 


t : her part i 
a witness. The concern is wheth BA party and is called ag 
ment may have biased the witness in é io Wap ge tent the settle 


the criminal cases, opposing counsel ig 
cross-examining the witness about th 
and his understanding of them. The 
latitude in first eliciting these pote 


ne way or the other. As in 
permitted wide latitude in 
e terms of the settlement 
Proponent is also accorded 
ntially damaging facts on 


direct examination (bolstering or inoculating, see § 607.1) and in 


rehabilitating credibility on redir 
example, prior consistent statements, 


ect examination with, for 


Although the permissible field of bias/interest impeachment is 
a broad one, it is not limitless. The trial court may curb cross- 
examination and restrict the admission of extrinsic evidence 
where it is repetitious, cumulative or unfairly prejudicial under 


Wis. Stats. $ 904.03." 


with it. 


State v. Kaster, 486 N.W.2d at 
895. — 


“Delaware v. Van Arsdall, 475 
U.S. 673, 678, 106 S. Ct. 1431, 89 L. 
Ed. 2d 674, 20 Fed. R. Evid. Serv. 1 
(1986) (addressing bias impeachment 
within the context of the sixth amend- 
ment right to confrontation, the court 
held that despite its importance the 
trial court could impose reasonable 
limitations “based on concerns about, 
among other things, harassment, prej- 
udice, hens of the issues, the wit- 
ness’ safety, or interrogation that 18 
repetitive or only marginally rele- 

5669 Gis ; 
oa cases discussed above 

15, See also State v, Barreau, 
2002 WI App 198, S9 56-57, 257 Wis 
W.W2d 12 (Ct. App. 2002) 
the defendant’s constitu- 


other person who was the witness’s 
friend and accomplice in other crimes; 
although the witness asserted his fifth 
amendment rights, the defendant was 
nonetheless permitted adequate lee- 
way to explore the witness’s close 
friendship with the third party; with 
respect to the same witness's “proto- 
typical bias” arising from other pend- 
ing charges, held that the defense had 
an adequate “opportunity” to cross- 
examine the witness about the pen- 
dency of other charges even though 
defense counsel never asked the ques- 
tions, either because she “misunder- 
sel Se et Ti 
cal reason”); State v. Robmson, 
Wis. 2d 273, 426 N.W.2d 606, 613 (Ct. 
App. 1088) (o confrontation vi 
where the state's Witness 
fifth amendment in refusing to anawa" 
i ince his credibility had 
questions, er quately tested and the 
J 
anne and “peripheral” to the 
as to. ‘ Whiting, 
oid 02 N.W. (Ct. 


shooting in 2d 723 
6 Wis. 2d 409, re- 
136 Wier) (trial court properly ty 
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contradiction ; 

§ 607.6 Imponen me dti is PoR in Wisconsin and 
Impeachmen "iy despite the absence of any specie governi 
the federal ee sense it represents the most ibe: of 
provision. In witness’s testimony is contradicted by that of 

impeachment: one etimes possible during 


a m 
another. It is difficult yet so to admit that she has m 


inati et the witness 
Seeks Th Gis bene, the witness has “contradicted” hey ow 


: yas law, howe p 
; direct examination.’ In the case law, however, the 
sulk of “contradiction” most often aera A a CARR 1n which 
the witness refuses to back down from oP AROR and 
extrinsic evidence (usually another witness) is offered to prov, 
the facts denied.® Bte 
Contradiction is sometimes conflated with impeachment by 
prior inconsistent statement, where it is the witness’s own state- 
ments which undercut his credibility (i.e., “self-contradiction”)4 
Although they are similar in effect and purpose, impeachment by 
prior inconsistent statement is governed by a special set of rules 
which have been formulated to deal with problems endemic to 


state was “entitled to rebut this evi- 
dence of innocent possession” with 


ecution’s failure to charge him with 
various crimes arising out of the mur- 


der where the jury was informed of the 
“deal” and the questions would have 
elicited only “repetitive or marginally 
relevant evidence”), mee ¥ 
[Section 607.6] _ 


‘Contradiction is not controlled 
by Wis. Stats. § 906.08, despite case 
law suggestion to the contrary, See the 
discussion in $$ 607.3 and 608.2. See 
MoCormicks on Evidence § 45 (7th ed.), 

E.g., State v. Norwood, 161 Wis. 
2d 676, 468 N.W.2d 741, 743-44 (Cb 
App. 1991) (defenda; 's alibi witness 
testified on direct exa ion that 
the wat employed but acknowledged 
welfare), that she was on 


*State : 
70; 510 NW, 

(state en tled iif 
dence that the defends had rol 
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another permo ei ndant had robbed 
by the defen h n e TOSeexamination 


facts 


cs 
g ANU, Ng ate 


proof that the defendant had robbed 
one of the men two days earlier). 


‘See, e.g., Brown v. Thomas, 127 
Wis. 2d 318, 379 N.W.2d 868 (Ct. App. 
1985), an action brought by the puta- 
tive groom seeking the return of his 
engagement ring from his former be- 
trothed. The court of appeals reversed 
a judgment in favor of the defendant, 
concluding in part that the trial court 
erred in allowing any inquiry into how 
the engagement dissolved. For this 
reason, the court also found that cer- 
tain hearsay was properly excluded 

‘attempted to elicit from a w! 


Plaint } | 
i W., that defendant had we 
oad fannie would nev 


See - a and that defen: 
sled nee ie marriage. Lais 
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at form of impeachment,’ 


$ 607.6 


Sin th , 
, t to contradicti 
Ver With respect to ction, a t i 
or witness One testifies that fact e i Scenario oceurg where 
th as red. On cross-examination, the im g diin example, the light 
“at t Witness One to acknowledge that fac ing party is unable to 
ca ee was actually green or amber), en th AA is wrong (the light 
nade a sents Witness Two to testify to what Welll poaching party pre- 
E own ight was green or amber), impeachmen ; go" fact not-A” (the 
RERU occurred.® McCormick described the im y Contradiction hag 
Rt ch gence as follows: Peaching effect of this eyi- 
nd i i 

What impeaching value does Fats : 
Prove situation? If Witness One is wronentradiction have in the above 

tends to show that Witness One has erred | Cribs Two is right, it 
nt by facts, ae ate is capable of error or DAANA parties pic 
sta considered negati i ioh: ‘pov Showing shou 
om) One’ Batively in weighing other testimony by Witness 
at by McCormick goes on to ob } 

: serve that this “insi ee 
rules probative value” because human fallibility abc 
iC to understood. l mmoniy 

For this reason, Wisconsin evidence law its i 
mires : ermits impeac 
eras by contradiction only where the issue inroad is o a a 
with In essence, non-collateral facts are those-which are relevant to 
bbed the substantive issues in the case or which are independently 
= admissible to impeach because they are relevant to bias, 
uta- *See § 613.1. The similarities The rule in this circuit is that “a wit- 
Pas include the “contradicting” effect of a ness may not be impeached by contra- 
be- prior inconsistent statement and the — diction as to collateral or irrelevant 
s impermissibility of extrinsic evidence ~- Matters elicited on cross-examination.” 
ant, where the prior statement concerns a __ Simmons, Inc. v. Pinkerton’s, Inc., 762 
ad. collateral matter - F.2d 591, 604 (7th Cir. 1985) (citing 

f aes itis United States v. Lambert, 463 F.2d 
low 3 s outline is seen in a number 552, 557 (7th Cir,1972)), “A matter is 
his q ases discussing contradiction. See collateral if the impeaching fact could 
er- tate v, Sonnenberg, 117 Wis, 2d 159, not have been introduced into evidence 
od. 166, 344 N,W.2d 95, 99 (1984), for any purpose other than 

it- See also Taylor v, National R.R, contradiction.” In Simmons, this court 
jd asenger Corp., 920 F.2d 1372, 1375, explained: AN 

er h Fed, R, Evid, Serv, 1487 (7th Cir, The [collateral evidence] rule was ap- 
-a 20), where plaintiff brought a suit. parently developed in conjunction 
W. against hig employer, Amtrak, as a with a particular type of impeach- 
is result of an $ SEE RA: ment—impeachment by contradic- 
a curred ot an injury, Plain error oc- The collateral evidence 
i where Amt i ced eyi- tion ,,. „ The colla 

E nee op Sre Amtrak introduced ey rule limits the extent to which the 
a 14 < f plaintiffs back pet eee witness’ testimony about non- 
$ W'S earlier, The evidence was of- essential matters may be contra: 
Fe the oo ensibly for impeachment but dicted by extrinsic proof. | 
7 the; vt held that it plainly invited 920 F.2d at 1375 (citations and notes 
t a peo conelude that plaintiff had omitted), 3 ai sat 
f na i a ras lt ™eCormick on Evidence $45 


aare of impeachment by contradic- 
» the court observed; PERDEA? 


(7th ed.). 
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§ 607.6 


t provin 
Te eke Hane Wal be allowed latitude to crogs-e 
7 ’s capaci 


Stats. § 904.03 or Wis. Stats. § 906.11. But extringic evidenca% 


not permitted on collateral facts because of the waste of tn 


examples from the case law are offered to help claw 
nave Et Peria n a sexual assault prosecution, a defendant ten’ 
fied on direct examination that he had never turned to Anothe, 
woman for his “sexual needs.” The court held that the Prosecy, 
tion was properly allowed to cross-examine defendant about an 
incident which occurred ten days prior to trial in which defendant 
had allegedly solicited another woman to go to bed with him in 
exchange for drugs. The defendant admitted knowing this woman 
but denied the substance of the question. Although the Cogs. 
examination was permissible, error occurred when the prosecy. 
tion called the “other” woman to testify about the encounter, 
which was a collateral matter:- SES OW VIRO SOS De tins v 
Extrinsic evidence was properly permitted to “contradict” an 
xpert’s opinion in a products liability action which arose from an 
explosion caused when a mismatched tire was ‘mounted on a rim," 
A defense expert testified that “a written warning would not have 
prevented the accident.” This testimony opened the way for the 
admission of evidence that another manufacturer began placing 
stickers on its tires in 1981 and that no mismatch accidents had 
occurred after that time, Although the explosion in this case oc- 


curred in 1979, two years before the other manufacturer ch Ange 
cubstanting (of, court held that this evidence was relevant to the 
substatiiive issue regarding the efficacy of warnings in, prevent: 


$ 
HAND ewes” 
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plained in § 607,38, halihbibies ara of imp hment, it is \ ell: 


and 49 (7th ed,), mna J 
y, City of: China. 


536 


puota ENE 


ecidents. Thus, the evidence both « 
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h ontradiction is also appropriate VA aa in the ie te 


en a witness t 
d likely should, challen pe 


$ 906.08 


ing tand shed light on a substantive 


P 


ence. Th 


may» . ge the 
; with physical the witnes 
pestimony i facts that impugn it, 


be non-collateral 


$ 906.08 EVIDENCE OF CHARACTER | ) 
Bvibang CTER AND CONDUCT OF 
(1) Opinion and reputation evidence of character. Except 
as provided in s. 972.11(2), the credibility of a witness may be a 
tacked or supported by evidence in the form of reputation or 


27,6 Wheeler court did not dis- App 38, 1133, 35, 362 Wis. 2d 447, 
cuss the issue in the context of 865 N.W.2d 190 (Ct. App. 2015) (inef- 
whether the issue was collateral or fective assistance of counsel predicated 
non-collateral, but the facts indicate on several glaring mistakes at trial, 
that this is precisely the issue pre- including trial counsel’s failure to 
sented by this example. The defense question three witnesses about the 
objected on the ground that the 1981 ` young victim's claims that defendant 
practice by a third party was irrele- had ejaculated on her leg during one 
vant, unnecessary for impeachment, assault; conceding that the subject 
inflammatory and “lacked foundation.” matter was “distasteful,” the court 
This writer believes that the court of observed that it was nonetheless rele- 
appeals correctly analyzed this prob- yant “because of the lack of male DNA 
lem within the framework of relevancy jn places where it would normally be 
and admissibility under Wis, prep expected to be found (i.e., on the un- 
t9003, but Wisconsin caas 107 pa; washed bedding and clothing)”), 
e arcane common law ap- 1 ry 
proach of distinguishing collateral and ‘See the diannn a me 
non-collateral issues. For this reason, collateral/non-coliater: aio IAN 
the Wheeler faata have been cast under and the meaning of Penton none 
fe common-law approach in the text dence, at ĝi 4 vAn court has the 
r purposes of clarification. See the collateral mat wh éoumul vi 
Sanaston and criticism er ane alao jaian: sy Bruggin f 
} a ence. f 
ral/non-collateral distinction 8° Cota goa, 527 NW.ad 8 


$607.3 SG 
(Ct, App. 1994). 
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§ 906.08 abla EvIDE ep pence —Wr 
ing limitations: 
at pject to the following 
rn anavit nee may refer only to character for truthfilney 
or untruthfulness. vasaott hid Gag inane 
with respect to an ac ifies in hig 
h O on behalË evidence of truthful aeeti is admisgiy! 
x fter the character of the witness tor truthfulness hiá 
only a tation evidence or otherwise 8 


ttacked by opinion or repu lence l 
a Spanie instances of conduct. Specific instances oft 
conduct of a witness, for the purpose of attacking or Supporting 


‘tness’s credibility, other than a conviction of a crime oy a. 
saennaon of delinquency as provided in 8. § 906.09, MAY Not hg 
proved by extrinsic evidence. They may, however, subject to g 
§ 972.11(2), if probative of truthfulness or untruthfulness and not 
remote in time, be inquired into on cross-examination of the wit. 
ness or on cross-examination of a witness who testifies to his or 
her character for truthfulness or untruthfulness. — 

(3) Testimony by accused or other witnesses. The giving of 
testimony, whether by an accused or by any other witness, does 
not operate as a waiver of the privilege against self-incrimination 
when examined with respect to matters which relate only to 
credibility. : 

(S.Ct. Order 59 Wis.2d R1, R171 (1973); 1975 Wis Act c. 184; c. 421; 1991 

Wis Act c. 32; 1995 Wis Act c. 77, c. 225) sap ee 
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bates mination — Or GMR EE for 
5 8 230.08 governs the use of character evidence 
ond the Aa apeachment; The rule regulates both the substanc? 
and the form of the proof, 9 Saat to abatance, the ae 
trictly limited to the wi aracter for truthfulness. iny 
evidence may take, presori i 
cific instances may be usec it 
pecial case of impeach s, 
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nd 


Waday 


exceP 


Cribing inf 
, a person’s character (the go-cal] erences of conduct 
m ven Finally, § 906.08 is limited (propensity inference), See 


N 


¢ 
Sraracters” not “honesty,” “trustwor 


ne like.' Confusion, unfair prej 


the rule’s language, 
ong standing in th, 

C : ctoria i s 
jes currency in popular thinking among thia lay pablieterleeate 
8 mind sciences,? In short, it is 


it; good lawyers are free to argue 

e Wisconsin rule is based 
id. 608, which has been 
y reputation and opinion, 


, ct must be rel 
witness's character for truthfulness or uintruthfultigag® 47 to a 


The rule explicitly permits proof of a witness’s character trait 
for truthfulness (or untruthfulness) as circumstantial proof that 


the witness is (or is not) testifying truthfully in this case. Put 
differently, Wis. Stats. § 906.08 embraces the following chain of 


[Section 608.1] 


‘See McCormick on Evidence 
§ 43 (7" ed.) (the federal rules men- 
tion only “character for truthfulness 
or untruthfulness’; a “few jurisdictions 
open the door to reputation for “gen- 
eral character” or ‘general moral char- 
acter’ ”). 

*For my further thoughts on this, 
see Blinka, Why Modern Evidence 
Law Lacks Credibility, 58 Buffalo L. 
Rev. 357, 382, 395 (2010); Blinka, 
Character, Liberalism, and the Protean 
Culture of Evidence Law, 37 Seattle 
U. L, Rev, 87 (2018), 


"Fed. R, Evid, 608 currently 
8; 


Rule 608, A Witness’s Charac- 
whee Truthfulness or Untruthful- 


(a) Reputation or Opinion 
Evidence, A witness's credibility 
i Mi attacked or supported by 
testimony about the witness’s repu- 
tation for haying a character for 
truthfulness or untruthfulness, or 
?Y testimony in the form of an opin- 
lon about that character, But evi- 


dence of truthful character is admis- 
sible only after the witness’s 
character for truthfulness has been 
attacked. 

(b) Specific Instances of 
Conduct. Except for a criminal 
conviction under Rule 609, extrinsic 
evidence is not admissible to prove 
specific instances of a witness’s con- 
duct in order to attack or support 
the witness’s character for 
truthfulness. But the court may, on 
cross-examination, allow them to be 
inquired into if they are probative of 
the character for truthfulness or 
untruthfulness of: 

(1) the witness; or 

(2) another witness whose 
character the witness being cross- 
examined has testified about. 

By as on another matter, a 

witness does not waive any ee 

lege against selfincriminauon » 
testimony that relates only to the 
witness's character or 
truthfulness, 
4 io, 219 Wis. 
See State v, Eugenio, 
2d 391, 401, 579 N.W.2d 642, 647 (1998) 


(quoting treatise). 
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inferences: 


of Evidence 
het ference | 


Reputation, or 
Opinion, or Specific 


Instances 
or bad. 


Intermediate In- 


The witness hasa | The witnegg 
character for truth- 
fulness, be it good case. 


As to the form of the evidence, reputation or opinion ig get 


ally provided by character witnesses who testify about anot 
witness’s (the “subject witness”) truthful or untruthful charg 
Specific instances of untruthful conduct are separately disc 


in § 608.2. 


her 
Cter, 
Ussed 


Whether the character witnesses offer their personal opinions 
or reputation testimony, the testimony is limited to the subj 
witness's character for truthfulness, be it good or bad; Un 
circumstances may the character witness express an opinion 


ect 


Under. no 


about whether he or she believes the subject witness is “telling 
the truth” or was truthful on a particular occasion.® This is the 
Haseltine rule, which is discussed further in § 608.101. 

“Reputation” is unadulterated gossip (rumors, ruminations, 
etc.). The foundation for reputation testimony requires a showing 
that the character witness is familiar with the subject witness in 
some social setting (e.g., home, workplace) that constitutes a 
“community,” that other people have discussed the subject 


witness’s character for truthfulness 


, and that the character wit- 


ness knows what. the subject witness’s reputation is in this 
regard.” The parameters of the “community” as well as the 
frequency of conversations needed to establish a reputation are 


bog z > 
8-63 rako {tk 


6. (CEOS. B RONIN 
i 


‘See, eg, State v, DeSantis, 155 
Wis. 2d 174, 456 N.W.2d 600, 604 
(1990) (holding modified on other 
grounds by, State v, Ringer, 2010 WI 
69, 326 Wis. 2d 351, 785 N.W.2d 448 
(2010)) (sexual assault case; trial court 
A E ma 

rela “with men), Such 

tuning of the charaet sh dere 
ness is neither possible nor withiy 
contemplation of Wig, tats, 


264, 278, 432 N.W,2d 899, 
no witness, “expert or otherwi 
uld be permitted to 


Gnd go Btitguors todit you 


isbiva A 


to offer an o 
character; the 


to bas 
vex 


to 


ag, {State v Romero, 147 Wis, 24 ito 
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ant’s 
they 
opi 


p— WITNESSES 


Bybee 


„hin the court’s discretion,® 
wi to relate the particulars 


spec” 
exam 


The foundation for opinion 


aracter witness must demonstrate th 
j ect witness well enough to exp at he or she 


he charac 


‘fc instances of conduct may be i 
nation (as described below),® 


$ 608.1 


of 


testimony ig very similar, The 


the latter’s character for truthfulness, T 


pased on personal friendship, 


or even past criminal association," 
by the subject witness may not be i 


 paepiee ce 
that he never heard anything bad 
about the subject’s truthful character, 
See § 405.1. 
ĉFor an illuminating discussion 
of the foundation for reputation, see 
U.S. v. Whitmore, 359 F.3d 609, 616-17, 
63 Fed. R. Evid. Serv. 1089 (D.C. Cir. 
2004) (upholding exclusion of three 
character witnesses offered by the 
defense to attack a witness’s reputa- 
tion; the proffered witnesses lacked 
sufficient personal knowledge with 
identifiable communities, including 
conversations with too few people; left 
unaddressed was whether the “court 
community” was a meaningful com- 
munity for character evidence pur- 
poses), 
*For an example of a proper foun- 
dation for reputation evidence, the 
venerable source ig Ladd, Techniques 
and Theory of Character Testimony, 
4 lowa L, Rev, 498 (1939), i; 


vin, A foundation that the witness 
0 


pving the opinion testimony is famil- 
al ith the community of the person 


about whom he or she is testifying. 
(Wis, Stats. § 906,08(1)) imposes no 
‘hauitement that the witness giving 
5 Opinion testimony have a long ac- 
restance with the person or have 
nk information, ose rie - 
lack ae (02, can expose the witness's 
“k of familiarity with the person 


G oE babra den 
3 È Rana F ii 


in eeloaite ta Gari 


about whom he igs testifying. Like 
other evidence, ‘however, opinion evi- 
dence is not automatically admissible. 
The trial court may, for example, pre- 
clude a witness from giving opinion ev- 
idence as to truthfulness or untruth- 
fulness if the witness lacks personal 
knowledge or if the probative value of 
the opinion evidence is substantially 
_ outweighed by considerations of unfair 
prejudice, confusion of issues, undue 
delay, etc.”); State v. Spraggin, 77 Wis. 
2d 89, 102 n.12, 252 N.W.2d 94, 100 
n,12 (1977) (prosecution called a police 
officer who, testified to his opinion 
about the defendant’s truthfulness); 
State v, Hilleshiem, 172 Wis, 2d 1, 492 
N.W.2d 381 (Ct, App. 1992) (harmless 
error committed where trial court 
refused to allow defendant’s supervi- 
sor at work to offer an opinion of her 
truthful character; the witness was 
asked only to base the opinion on 
defendant’s truthfulness during the 
time they worked together, not to offer 
an opinion about her trial testimony), 
__. See State y, Salter, 118 Wis, 2d 
67, 346 N.W.2d 318 (Ct. App. 1984) 
(discussing “expert” opinion on charac- 
ter for truthfulness), 
See also U.S, w Weman, oe 
8d 609, 618-19, 68 Fed, R. Evid, 
oo 1089 (D.C, Cir, 2004) (upholding 
exclusion of three character witnesses 
offered by the defense, where the wis 
nesses laskou sufficient persona 
knowledge to provide reputation or 


opinión testimony). 
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§ 608.1 
g a foundation for the op; 


» n r X 
aton under the guise of laying £ Pinia 
aa the foundations for gee te iy test; inp 

“perately perfunctory. ; py e Value 
this Seidenes does not justify extensive time-consuming foray. 
i witness’s past. 
on crose-examination, opposing counsel may test the characte, 

itness’s basis for the pro ered opinion or reputation testimon 
wi stions about specific instanc 


This may include, for example, que i 
of untruthful behavior by the sub, ect witness who was portrayed 


as having a “truthful” character. i ; 
The hile allows character evidence of a witness's “untruth, 


y oint in the proceedings, but a witness’s “truthf,p 
Character is admissible nat after this trait has been attacked by 
opinion or reputation evidence, “or otherwise.” The key is to 
distinguish attacks on a witness’s truthful character from other 
lines of impeachment (e.g., bias). Character attacks may take 
myriad forms and occur at any point during the trial. Counsel’ 
aspersions about a witness during the opening statements may 
suffice; the character attack need not occur during the eviden- 
tiary phase of the trial. Not all forms of impeachment, however, 
open the door to rehabilitation with evidence of a witness’s truth- 


without im] 


yas £ 


An attorney may 


the intent oF agi 
i sthout C 4 
eruthfulness." 


ful character.“ Proof that a witness made a prior inconsistent 
statement may show a poor memory or inaccurate perception of 


“State v. Spraggin, 77 Wis. 2d 89, 
102 n.12, 252 N.W.2d 94, 100 n.12 
(1977) (“The State, offering opinion 
testimony of the untruthfulness of the 
defendant, may lay a foundation for 
the testimony by showing the basis 


4 tay Hine bs H H 
. gee SAZ e 


ing statements may not constitute evi- 
dence per se, such remarks about the 
character of a witness are assertions 
which reach the jury, who must then 
assess the character and credibility of 
the challenged witness. To. refuse to al- 
low a witness whose character has 
been attacked in such a manner to be 
‘rehabilitated would give attorneys 
_ unbounded license. 


circumstances in whict 
an attorney attacks the character se 
truthfulness of a potential iter 
an opening statement, tes 

devine to rehabi that witness may 
be appropriate, — tati 
579, N.W,2d at 647-48 (citation 
omitted), | d at 
eph “phe Eugenio court explaine 

ee SPEEA 


i Kya i ledged from the 
„1t must be acknowledged i 

- Heong that [Wis Stata,  906,08(2)! 
OF n 
_ range of attacks a Fitness testi 


_ State, § 006.08 DI 


„ness’s bias, interest, or motive with 
ait for truthful 


attorney may attack the veraci i 
the intent or motive with which the witness maisy iat ente, and 
vith ou sre question the general character of a wittese fee 
Character is evinced by.a pattern i 
time. Thus, allegations of a single instance nr Aaa te s 
about X in your deposition, correct?”) do not necessaril it vs 
character for untruthfulness (“You lie whenever it’s in AR PA : 
est, correct?”). The trial judge must believe that a raasonabih 
rson would consider the attack on the witness to be an ade 
tion that the witness is not only lying in this instance. but is a 
liar generally. Only in such circumstances will rehabilitative evi- 
dence under Wis. Stats. § 906.08(1) be appropriate." The broader 
and more numerous the allegations of deceit, fabrication, and lies 
by the witness, the more likely the judge will find that the attack 
implicates the witness’s character trait for “untruthfulness.”” 
The criminal defendant who testifies as a witness is explicitly 
permitted by § 906.08 to bolster his character for truthfulness 


mony. It is a narrow rule designed to 
be invoked only in limited situations. 
For instance, “proof that a witness 
made a prior inconsistent statement 
may show a poor memory or inaccurate 
perception of events without impugn- 
ing the witness’ integrity or character 
for ‘truthfulness.’ ” 7 Daniel D. Blinka, » 
Wisconsin Practice; Evidence, § 608.1 
at 298 (1991): Thus, contradiction in 
testimony is not to be equated pro — 
forma with an attack on character. 
See U.S, v, Thomas, 768. F.2d 
611 (5th Cir, 1985); State v. Johnson, 
784 pzd 1135 (Utah 1989), ' 
"State v, Eugenio, 219 Wis. 2d 
391, 579 N.W.2d 642, 648 (1998) 
(quoting the joer rt 
"Eugenio, 519 N.W.2d at 648, 
lata Eemo BTM ae Maa ai BASAN 
anons omitted), The supreme cou 
jerruled several lower court cases 
pading that “truthful” character could 


the sigduced whenever “the tone of 


> examinations” were “tantamount 


iat accusation that a witness is ly- 


See also Wilson v. City of 
Chicago, 6 F.3d 1233, 1239, 38 Fed. R. 
Evid. Serv. 1280 (7th Cir. 1993), as 
modified.on denial of reh’g, (Dec. 8, 
1993) (“The telling of a lie not only 
cannot be equated to the possession of 
a reputation for untruthfulness, but 
does not by itself establish a charac- 
ter for untruthfulness, as the rule 
explicitly requires whether the form of 
the impeaching evidence is evidence of 
reputation or opinion evidence, Trials 
would be endless if a witness could be 
impeached by evidence that he had 
once told a lie or two. Which of us has 
never Hedy (emphasis original) (cita- 
tions omitted), 


18 . t 
See Eugenio, 579 N.W.2d a 
648-49. On the record before it, the 
supreme court found no error by the 

“The circuit court bee 
determined that the victim’s RANS at 
through asser 
re berate lied 
N.W.2d at 649, 
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aracter for truthfulness is at limua law gy, 


Utatig, 


t, is permitted to express an opini 


about whether another mentally and physically competent o 


is “telling the truth” about some fact or an event,’ Thi 
Sans afeti known as the Haseltine rule? we 


principle of evidence law is 


"grate v. Gonzalez, 2011 WI 63, 
J 2 n.3, 335 Wis. 2d 270, 802 N.W.2d 
454 (2011). 


[Section 608.101] 


‘State v. Echols, 2013 WI App 58, 
G9 24-26, 348 Wis. 2d 81, 831 N.W.2d 
768 (Ct. App. 2018) (in a prosecution 
of a school bus driver for sexually as- 
saulting a student, reversible error oc- 


curred when the trial court admitted © 


testimony by his boss, the safety direc- 
tor, that “Echols always stutters when 
he lies”; Echols had “undoubtedly put 
his character and credibility at issue” 
through his own testimony as well as 
that of his friend, mother, and girl- 


1g 


p- 


be permitted to give an opinion that 
another “mentally and physically com. 
petent witness” is telling the truth in 
a particular case), | 

State v. Echols, 2013 WI App 58 
{ 24-26, 348 Wis. 2d 81, 831 N.Wa4 
768 (Ct. App. 2013). (summarized 
above): wet 

State v. Miller, 2012 WI App 68, 
q 18-16, 341 Wis. 2d 737, 816 N.W2d 
331 (Ct. App. 2012) (relying on case 
law, held that no Haseltine violation 
occurred when the State introduced a 
recorded interrogation in which a 
detective accused the defendant of ly- 
ing on multiple occasions; the detec- 
tive’s statements represented an “in- 
terrogation technique” and were not 
made as sworn testimony at trial or 
introduced as evidence of the detec- 
tive’s opinion regarding the truth of 
defendant’s statements). _ 

State v, Kettner, 2011 WI App 
142, 1] 45-47, 337: Wis. 2d 461, 805 
N.W.2d 182 (Ct, App. 2011) (child 
abuse prosecution; held that even if a 
nurse's testimony violated the Hase": 
tine rule, any error was harmless 
yond a reasonable doubt: “First, t3 


ury had already heard from the nurs? 
that he relied in = 
, The 
tet, without 

l, an 
hen 


that tl 
id it did: 


s premis? 


‘ a tru 
must properly ol 
the issue is dee: 
sages especially 

the nurse’s p 
th est in ar. 
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p lay character wit 18 explicit or implicit 3 
eless, lay witnesses ma implicit.? None- 
ee truthful person, as this is permitted Ly pare another witness 


st properly object to presery 


u $ 
m issue is deemed forfeit but 


the 


ran aen 
that the nurse’s partial reliance on 
SK's account in arriving at his conclu- 
sion is the same as vouching for her 
credibility, the jury had already heard 
this by the time defense counsel ob. 
jected. Second, although the nurse 
mentioned. S.K.’s account when asked 
about the bases for his opinion on the 
cause of the bruises, his own explana- 
tion of his reasoning in arriving at this 
opinion does not include anything S.K, 
told him about the spanking . , , 
Third, even without the bolstering to 
S.K.s credibility that the nurse’s chal- 
lenged testimony may have provided, 
there was compelling evidence that the 
bruises were the result of the spank- 
ing from Kettner. Kettner did not deny 
that he spanked S.K. and the existence 
and severity of the bruises were not 
disputed. The issue at trial was 
whether those injuries were caused by 
the spanking or by. some other event. 
The only other cause suggested was 
§.K’s riding on the back of or in the 
cart of an ATV during the two days 
before the day of the spanking. How- 
ever there was uncontradicted expert 
opinion—from the nurse—that the 
cause of the injury was a spanking and 
that it “would be very unlikely’ that 
riding on the ATV caused S.K.’s, in- 
jury.”) (note omitted). `= - tsk 
_ State v, Jimmie R.R., 2004 WI 
App 168, 1 38, 276 Wis, 2d 447, 688 
N.W.2d 1.(Ct, App. 2004) (where other- 
wise admissible and relevant, a prior 
Judgment of conviction based on. a jury 
Yerdict does not violate Haseltine— 
Put simply, a jury is not a witness and 
® verdict is not an opinion”; more 
Precisely, the State alleged that defen- 
dant had perjured himself in an earlier 
*exual assault trial when he testified 
iat he had not assaulted the victim 
1 following his conviction, he later 
& 
confessed” to presentence writers that 


e any error, Ab 


this just means that in 


2ases especially it is reviewed for Plain error o 


06.08(1),4 Counsel 
sent an objection, 

1 criminal 
r ineffective assig- 


he had, “in fact,” i 
4 committed the of- 
ra and asked for leniency; held that 
e judgment of conviction for sexual 
bale not only supported the State’s 
Cory that defendant was “in fact” 
guilty, and thus had lied, but was also 
relevant to the defense that he was 
motivated” to lie about his involvye- 


ment to presentence writers in order | 


to curry favor with the judge). 


*State y, Kleser, 2010 WI 88, 
T 102, 828 Wis, 24 42, 786 N.W.2d 144 
(2010) (applying Jensen and Haseltine 
even where the witness explicitly 
refrains from saying she believes an- 
other person’s version of events: “We 
are not persuaded that the vouching 
rule becomes inapplicable simply be- 
cause a witness does not use specific 
words such as “I believe X is telling 
the truth,” or is inapplicable because 
X never testified as a witness. There is 
no requirement that an expert explic- 
itly testify that she believes a person 
is telling the truth for the expert’s 
opinion to constitute improper vouch- 
ing testimony. In Haseltine, for ex- 
ample, the expert testified only implic- 
itly that the victim was telling the 
truth, A requirement that specific 
words be used would permit the rule 
to be circumvented easily.”) (citation 
omitted), RE Gee 
- “E.g, State v. Delgado, 2002 WI 
App 38, 1.12, 250 Wis, 2d 689, 641 
N,W.2d 490 (Ct, App. 2002). 


Lo *See Macherey v» Home Ins, Co., 
184 Wis, 2d 1, 516 N.W.2d 434, 438 
(Ct, App. 1994) (police officer testified 
that “Figueroa was sincere and cred- 
ible when Figueroa came to the Lapas 
station and told his versions 0 us 
incident”; held that trial coun ve es 
ure to object or move to strike 
patently inadmissible evidence waty 


the issue). 
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Despite its sweeping breadth and frequent aahon Over th, 
years, the Haseltine rule is sometimes AALY y construe P 
precluding bolstering, not impeaching, a W nesg’s Credibility, 
thus, so-called “We're they lying?” questions are some; de 


rmissible. Put differently, Haseltine has been held to 
direct examination of witness #2 which elicits testimony that 
other witness (#1) is telling the truth.’ It does not, according 


m 
Prohibit a 
an. 


this authority, preclude a cross-examination that ıMpeaches a 
witness by confronting her with conflicting testimony by other 
witnesses and asking whether she thinks those other witnesses 
are lying or mistaken. Such “We’re they lying?” questions are 
prohibited in most jurisdictions and for very good reason. Indeed, 
McCormick teaches that the “prevailing view is that one witness 
may not be asked whether another witness lied or was untruth- 
ful,” thus indicting such impeaching attacks as well. 
Wisconsin law, then, permits a lay witness (#2) (usually an 


*State v. Jackson, 2011 WI App 
63, 1 29, 333 Wis. 2d 665, 799 N.W.2d 
461 (Ct. App. 2011) (in closing argu- 
ment the prosecutor did not commit 
any error when accusing a witness of 
lying, which “is not even close to being 
beyond the pale” of a proper argu- 
ment), 

See also U.S. v. Andreas, 216 
F.3d 645, 671, 2000-1 Trade Cas. (CCH) 
T 72944, 54 Fed. R. Evid. Serv. 1290 
(7th Cir. 2000) (same). 


"State v. Johnson, 2004 WI 94, 
J 13, 273 Wis. 2d 626, 681 N.W.2d 901 
(2004) (distinguishing two distinct 
of cases), See also 2004 WI 94 at 
119 (“In the Haseltine line, the ob- 


event about which the ex] rt witn 
has no personal knowledge, tis vad 
ite et rnp examination and 
‘8 a 
tor in the feraha y a Ha ev 
State v, Patterson, 2009 WI ape 
776 


161, J 35-36, 321 Wis, 2 
N.W.2d 602 (Gt, Ape anea 752, 


affd, 2010 WI 


ee ing 
prosecutor sought rh Ben 
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onstrate the possible unreliability of 
one witness’s recollection by using 
seemingly inconsistent recollections of 
another witness. For example, in one 


. instance the prosecutor asked: “So if 


all other witnesses said that at 11:00 
your mom was already home that 
would be wrong?” We see no Haseltine 
problem with these three instances 
because the prosecutor was not asking 
a witness to opine as to whether an- 
other witness ‘was telling the truth.”; 
yet harmless error did involve a fourth 
instance where the prosecutor elicited 
testimony from a police investigator to 
the effect that he “believed” the 
witness: “It does not appear that this 
exchange was offered for any purpose 
other than bolstering the credibility ° 
the other witness,”), 


oo ree PAI OSN . 
ed.) (collecting authority). 
Liggett v, People, 135 P.3d 126, 190 
(Colo, 2006); State v. Maluia, 107 He de 
Ae 108 Rad 904, 984 (2000) (aa 95 
olow Wisconsin); State v. > 
N.W.2d 511, 518 (Minn, 1999) ae 
questions have no probative value) 
Federal case law is ea ach 
paly negative as well, See NIR 
Sullivan, 85 F.3d 743, 749, 44 coun 
Evid, Serv, 844 (1st Cir, 1996) ( 


pu pENCE—WITNEX 


d dibility.” As 
#2 with discre 
punctuated by 
mistaken abou 
fact, said the © 
mination o 
credibility th 
questions.” 
The purport 
credibility is 1 
question is int 
each instance 
ible (believabl 
witness propp 
cross-examina 


sel should not as 
ment on the ver: 
of another witn 
826 F.2d 206, 20: 
involving cross 
defendant); U.S 
507, 511 (3d Cir. 
low our sister c 
asking one witn« 
lying is inappro 
invade the pro 
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stimony for purposes of clarifying paat ermo uer witness's (#1) 


by raisin i 
he court, e questions about #9’, 


i such question f 
with discrepancies between her banii ma te 8 confront 
a nated by inquiries about whether ae ny and that of #1, 
55 o 


sel should not ask one witness to com- 
ment on the veracity of the testimony 
of another witness”); U.S, v, Richter, 
826 F.2d 206, 208 (2d Cir. 1987) (same, 
involving cross-examination of the 
defendant); U.S. v. Harris, 471 F.3d 
507, 511 (3d Cir. 2006) (“Today, we fol- 
low our sister circuits and hold that 
asking one witness whether another is 
lying is inappropriate. Such questions 
invade the province of the jury and 
force a witness to testify as to some- 
thing he cannot know, i.e., whether an- 
other is intentionally seeking to mis- 
lead the tribunal. In addition, as 
is’ counsel explained during oral 
argument, such questions force defen- 
dants into choosing to either under- 
mine their own testimony or essen- 
tially accuse another witness of being 
a liar”); U.S, v, Williams, 343 F.3d 423, 
438 (5th Cir, 2003) (such questioning 
' “inappropriate” and “disapproved”); 
DS: v Thomas, 453 F.3d 838, 846, 70 
hay? R, Evid, Sery, 668 (7th Cir, 2006) 
uch questions are “improper” and the 
pao was plain); U.S, y, Sanchez, 176 
gaa 1214, 1219-20, 51 Fed, R, Evid. 
iri, 1254 (9th Cir, 1999) (disapproy- 
call 21 oN9n that forced defendant to 
4 United States marshal a liar, but 


‘is either lying or 


„question. This assists the trier of 


Cir. 2011) (“there was error in the 
district court’s decision to allow the 
prosecutor to require Schmitz to say 
whether other witnesses were lying, 
and to allow the prosecutor to make 
comments related to these questions 
in his closing argument”); U.S. v. Boyd, 
54 F.3d 868, 871 (D.C. Cir. 1995) (pros- 

-ecutor erred “in asking Boyd point- 
blank why the police witnesses would 
‘make up’ a story about him”). 


"State v. Johnson, 2004 WI 94, 
at 7 20. The insinuation is usually 
that witness #2 must be lying or mis- 
taken, not #1. 


"State v. Johnson, 2004 WI 94, 
at T 15, quoting State v. Bolden, 2003 
WI App 155, 265 Wis. 2d 858, 667 
N.W.2d 364 (Ct. App, 2008) (internal 
quotations omitted), See also State v. 
Johnson, 2004 WI 94, at J 20 (“The 
purpose and effect of the cross- 
examination of the second witness is 
to test that NAL da ged 
rough his or her demeanor and an- 
ia questions, It aids the jury in 
its truth-finding function, ), See also 
q 24 note 8 (“We decide today that it is 
permissible to cross-examine a witness 
to an event by asking the witness 
about another witness 8 teatimony 
concerning the same event,”), 
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ih wets): T AN vo—what she saw or heard regarding hey nts abou 
en Sent ah i commenting upon what occurred eerie the two | A 
tees ath witness #2 about statements (testimony) py T at " Trial jut 
erie #1 elicits little more than #2’s acknowledgment that dont jine of ree 
ni else is offering different evidence. The technique may he ius order f a: 
fal during a pretrial investigation or perhaps when Preparing th diser don 
witness to testify, but its efficacy at trial is questionable hii dicial 
particularly in light of the time it consumes and the confusion pekan 
engendered by essentially inving pin peses to gall aach other Sist aken” 
names. It is difficult to see how fact-finding 1s enhanced by ask. pA 
ing a witness whether another witness is “lying” when the as for obj S 

has watched both testify, unlike the witnesses who are likely | $ 608.2 
sequestered." Moreover, to the extent that its value rests in i 
highlighting discrepancies among witnesses, this can be ac. Any Pits 
complished by simply confronting witness #2 with #1’s testimony fia 
= asking Whelaer she agrees that it is a correct statement of nase | 
ct or opinion. Assuming she disagrees, what is added by invit- f apr ate 
ing witness #2 to speculate about #1’s mental’ state (ying? enni 
Mistaken?)?'? Although the few appellate cases provide a poor ie gapa 


a A En per A aapi 
Pea ae r another is lying or mistaken. / j 
will likely eru lying or mistaken. Also, endless rows 
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i ancies among Witnesses,'!* In 
dieeetive is what witness #2 saw, hardin analysis, what is 


p ut whether witness #1 is J » or did, not her com- 
ents an er is lying or mistaken to the extent 


jal judges have the authority to limit and even f 
jne of examination through their power to control pred ce this 


order of interrogation pursuant to § 906,11. Absent an abuse of 


jscretion, such rulings are respected by a 7 
mt such questioning eal be unduly confuse pak sitesi 
rejudicial under § 904.03, Finally, it ig Strongly suggested that 
cross-examining witness #2 about whether Witness #1 is “lying or 
mistaken” is impermissibly argumentative (yet another ground 
for objection). 


608.2 Specific instances of conduct bear} 
truthfulness 3 aaan As | 
Any witness can be cross-examined about specific instances of 
untruthful conduct, The specific instances must be relevant to 
the witness’s character for truthfulness and not “remote in time.” 
For example, incidents of lying, cheating, filing false records, or 


the 


committing fraud all fall within this broad category.’ The 
incidents need not have resulted in criminal charges or convic- 
tions, nor must they be criminal in nature (e.g., lying on a job ap- 


"See the concurring opinion by 
Justice Bradley, State y, Johnson, 2004 
WI 94, at J 42 (trial lawyers often 
highlight inconsistencies just by their 
“inflections” when examining wit- 
nesses). Justice Bradley disapproves 
of the line of questioning authorized 
by the Johnson majority (see 2004 WI 
%, at 1 34), especially when prosecu- 
tors use it against defendants in crim- 


OY EEA y Aer aie A= aldingi 
ate y, Amos, 153 Wis, 2d 257, 
1 B00 (Ch Ar p. 1989) 
Subornation of perjury 
£ to impeach his credibility 
tantive evidence showing 


o Vi ‘ pail an iR, 
AI TEA A 
Fed, R, 


nger Corp, 909 2d 1567 
ed, R, Ey d, Serv, 1152, 1' 


Anold bes: 


Serv. 3d 1 (7th Cir, 1990) (Fed. R. Evid. 
608- allowed. cross-examination of 
plaintiff regarding allegations that he 
had knowingly bought and used stolen 
train tickets; inquiry included fact 
that he had “admitted” guilt, agreed to 
a job suspension, and paid restitution). 
Counsel should take care to 
distinguish the use of this evidence for 
impeachment. under Wis. . Stats. 
§ 906.08 from other act evidence of- 
fered to show conduct or intent, etec., 
under Wis. Stats. § 904,04(2), For 
instance, in State v. Medrano, 84 Wis. 
2d 11, 267 N.W.2d 586 (1978), the 
defendant offered evidence that the 
victim of the sexual assault had tried 
to fraudulently obtain money from her 
boyfriend five months earlier, The evi- 
dence was properly excluded since it 
was offered only under Wis, Stats. 
§ 904,04(2) with no clearly relevant 


se, It may have been admissible 
et acinar of the victim 
under Wis. Stats. § 906.08, subject to 
the discretion of the court. | 
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i ire 
plication may caper 
examination of de 
of belief” by another sols 
when relevant to untru 
“remote in time” an 


. s v. State, 93 Wis. 2d 682, 
690, 28T N Wd 774, 777 (1980) fa 
witness's failure to appear on two PRE 
court dates was not relevant to his 
character for truthfulness); State ex 
rel. Green Bay Newspaper Co. v. Circuit 
Court, Branch 1, Brown County, 113 
Wis. 2d 411, 426, 335 N.W.2d 367, 375, 
9 Media L. Rep. (BNA) 1889 (1983) 
(dicta concluding that evidence that a 
witness broke an oath of secrecy aris- 
ing from a John Doe investigation 
would not be probative of truthful 
character under Wis. Stats. § 906.08); 
Nowatske v. Osterloh, 201 Wis. 2d 497, 
549 N.W.2d 256, 258-59 (Ct. App. 1996) 
(improper impeachment of an expert 
witness with evidence that two medi- 
cal malpractice actions had been filed 
against him; neither malpractice ac- 
tion was relevant to the expert’s char- 
acter for truthfulness; the error was, 
however, harmless). — Gt 
U.S. v. Whitmore, 359 F.3d 609, 
615, 618-19, 63 Fed. R. Evid. Serv. 
1039 (D.C. Cir. 2004) (the court found 
reversible error where the trial judge 
prohibited the defense from cross- 
examining a police officer about three 
instances of untruthful conduct: (1) a 
judge in an unrelated case found that 
the officer was “lying”; (2) he deliber- 
ately failed to inform his supervisors 
that his driver’s license was sus- 
pended; and (3) his failure to pay child 
support, which allegedly showed “his 
Hp gr to dissemble and evade the 
U.S, v, Seymour, 472 P84 
12 Fed, W, Bvid, Serv, 202 (iin Gin 
2007) (trial court properly excluded ev- 
idence that a police officer had failed 
r had failed 


a report filed in an unrela er; 
although the court Kiar a t a 
omission can be as dishonest as an 
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outright lie,” here the incident 
probative value because the defe no 
did not contest the truth of the off Nse 
testimony; thus, “his credibility w § 
not in issue”). ag 
See U.S. v. Cedeno, 644 Faq 79 
83 (2d Cir. 2011), for additional opinion 
see, 437 Fed, Appx. 8 (2d Cir, 2011) 
(harmless error to preclude crosg. 
examination of a police detective wh, 
had been found unworthy of belief by 
an appellate court in another proceed. 


ing years earlier; the Second Circuit 


outlined the pertinent factors, criticjz. 
ing the trial court for narrowly exam. 
ining only whether the prior judicial 
finding addressed the witness’s “verac- 
ity” specifically (that case) or gener- 
ally, and whether the testimony in the 
prior case was similar: “The district 
court could have also considered, for 
example: (1) whether the lie was under 
oath in a judicial proceeding or was 
made in a less formal context; (2) 
whether the lie was about a matter 


that was significant; (3) how much 


time had elapsed since the lie was told 
and whether there had been any inter- 


vening credibility determination re- 


garding the witness; (4) the apparent 
motive for the lie and whether a simt 
lar motive existed in the current pro 


examination of a police officer Te" i. 
ing his discredited testimony iù re, 
other case), See also U.S. v. Walid 
359 F.3d 609, 622, 63 Fed. R. 


Serv. 1039 (D.C, Gir, 2004) (sum 
rized below), 


proad rule of impeachment that ap 

rove the witness is “lying” 
nave generously construed § 90 
aver the cross-examiner inquir 


ie. being untruthful or, less Pleasantly 


This overstates the rule’s bre 
cross-examination about prio 
pehavior (e.g, “Didn’t you lie o 

. 2”) as well as the introd 


testimony. The rule’s focus is on the char 


ness which in turn may be 


credibility. Asking a witness if she’s lying : ; 
relevancy and credibility; resort to § yıng is 


nor appropriate.® 


“McClelland v. State, 84 Wis. 2d 
145, 157, 267 N.W.2d 848, 848 (1978), 
Schultz v. Sykes, 2001 WI App 
255, J 30, 248 Wis. 2d 746, 638 N.W.2d 
604 (Ct. App. 2001) (ten-year-old inci- 
dents were “remote in time” and prop- 
erly excluded by the trial judge). =- 
But see U.S. v. Whitmore, 359 
F.3d 609, 618-19, 63 Fed. R.° Evid. 
Serv. 1039 (D.C. Cir. 2004) (construing 
Rule 403 in light of Rule 608, the court 
found reversible error where the trial 
judge prohibited the defense from 
cross-examining a police officer about 
three instances of untruthful conduct, 
including one where a judge in an un- 
related case found that the officer was 
“lying” ). 4 its ; 
"See Barber y. City of Chicago, 
125 F.3d 702, 708, 92 Fed. R, Evid, 
Serv, 14 (7th Cir, 2013) (where a wit- 
ness, a juvenile, denied ever having 
consumed alcohol, the opposing party 
racked his credibility with proof that 
*¢ had been cited for underage drink- 
mg; held that the trial judge and the 
parties confused impeachment by con- 
‘diction with cross-examination 
Pout an instance of untruth under 
dit: Evid, 608(b), yet the confusion 
ae matter hecause evidence of ne 
cithe rene” was inadmissible un 
res theory; in particular, the "ar 
5” was not a specific instance of 


adth; § 906.08( 
r Specific insta 


a simple function of 
906.08(2) is neither required 


untruth as contemplated by Rule 
608(b) and federal case law excludes 
arrest” evidence generally), 


For overly broad constructions 
of § 906.08(2), see State v, Rodriguez, 
2006 WI App 163, [J 34-35, 295 Wis. 
2d 801, 722 N.W.2d 136 (Ct. App. 2006) 
(where defendant was convicted of bat- 
tery and intimidating the victim, held 
that prosecutor properly cross- 
examined him about his inconsistent 
stories about that evening’s events, 
including his testimony that he did not 
return to the house because he saw po- 
lice and was concerned about an out- 
standing traffic warrant; specifically, 
the prosecutor asked defendant if he 
“want[ed] to change that lie a little bit” 
because the record showed that there 
were multiple warrants for his arrest, 
including a “felony criminal case, a 
misdemeanor criminal case, theft, 
theft, retail theft, issue of worthless 
checks”: “As we have seen. . . Rule 
906,08(2) permits the cross: 
examination of a witness about ‘extrin- 
sic’ matters, ‘if probative of truthful- 
ness or untruthfulness, Certain 
lying on direct-examination, an aye 

eating the lie on cross-examinasiot, 

is ‘probative of pepe Maer 
e e door, a 

Rodrigues Was fully justified in call; 


r was 
eel it, Further, in context, the 


‘ie’ and 
prosecutor's use of the words 1 
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examiner must 


Rodriguez contends, 
A I[] comment’ 


it was the 


‘lying’ was 
the prosecutor's ‘persona 


on Rodriguez's EDR, 
prosecutor’s con 
with what Rodrigue’ eet 
ere in 
acre ened he sorter that 
he did, indeed, have unexecuted war- 
rants.”) (citations omitted); State V 
Missouri, 2006 WI App 74, 11 15, 22, 
291 Wis. 2d 466, 714 N.W.2d 595 (Ct. 
App. 2006) (where defendant was 
charged with a drug offense and resist- 
ing police, reversible error occurred 
when the trial court excluded defense 
evidence that the officer had mis- 
treated other blacks accused of crimes; 
such other act evidence was probative 
of the officer’s “motive to lie and cover 
up what he had done, and that this 
was intentional, not the result of mis- 
take or accident”; held that this “other 
act” was admissible not only under the 
Sullivan analysis, but also under 
§ :906.08(2) because it was “not remote 
in time, and was probative of whether 
Mucha [the officer] was being truthfal 
or untruthful”). 

It is submitted that Missouri i is 
best analyzed as an instance of permis- 
sible bias (blatant self-interest) im- 
peachment and Rodriguez as a case 
where the prosecutor properly cross- 
examined the witness regarding his 
seemingly implausible version of 
events on direct examination. Neither 
holding pertained to § 906.08(2), which 
should be limited to specific instances 
of untruthful conduct, such as prior 
lies and deceitful conduct, Whethe er 
ander in poids ri Wat aha y; Ront, tos 

ying e roni at issue fie may he 

sparad ipto en 


cresibility) alo opr me jiy 

For Poesia ly ) 
tions of § 906.082 ip A iar i 
163 Wis, 2d 607, 472 N,W,2d i 
(Ct, App. 1991) (defendant, o 


Loano by. a lawyer 
victim’s demeanor at er deseribing 
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take the witness ’s answer.” This does not pr Cong 
Shaq 


ing the exclusion of this ey; 
court stated: “insofar as t is ence, th 
testimony addressed K,L/ ‘ e lawy 
as a witness, it was. not Pr 
because it constituted extrin Sie 
dence of ‘specific instances’ ce 
conduct, See [Wis. Stats, § 906 gals 
State v. Gulrud, 140 Wis, 24 may on 
412 N,W.2d 139, 143, 81 acs! 
1063 (Ct. App. 1987) (in ay i 
court stated that this rule “jg inten the 
to make inadmissible collateraj tt 
intended solely to contradict the wi 
ness, which are not admissible fen 
recognized purpose”), any 
"McClelland v. State, 84 Wis, 2 
145, 159, 267 N.W.2d 848, 849 (1978), 
State v. Rognrud, 156 Wis, 2d 783, 457 
N.W.2d 573, 575 (Ct. App. 1990), 
Although extrinsic evidence js 
inadmissible under Wis. Stats 
§ 906.08, evidence that is relevant 
under some other theory of admissibil- 
ity should be allowed. State v. Stawicki, 
93 Wis. 2d 63, 75,286 N.W.2d 612, 618 
(Ct. App. 1979) (evidence was relevant 
under both Wis. Stats. § 906.08 to at- 
tack a witness’s credibility and under 
Wis, Stats. § 904. 042) as proof of iden- 


tity). 

‘The other purpose should be 
closely examined. See State v. Moore, 
2002 WI App 245, 257 Wis. 2d 670, 653 
N.W.2d 276 (Ct. App. 2002) T 
tor impermissibly holatared a drug 
informant’s credibility by introducing 
testimony by three Miaa officers that 
described. e informant’s track 
for provid i reliable information i 
other aaralnied, onien i7 pe, awe as 
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the impeaching party from confront: § 608.2 
tatement or document (e.g, ing the wit 
to the specific instance in ©” the false job an ness With a prior 


an. att applicati : 
dowa” and admit the impeaching? p Bt the witness force 
relents and admits the fact, it js 4 the witness fi 
testimony, not “extrinsic” evidence Then through the wie 
jdence finds support in the constitution a Wale aast extrinsic ey- 
The ban against extrinsic evidence, ) 


; at the tri Sein Sits 
ing outside the presence of the jury Free ote require a show- 


od faith basis exits 


supporting the specific event. The good faith basis need not arise 


from admissible evidence: This procedure. 


will preclude baseless 


forays attempting to accomplish little more than either “getting 


legations are “collateral” issues). 

_. *See U.S. v. Jackson, 882 F.2d 
1444, 28 Fed. R. Evid. Sery. 905 (9th 
Cir. 1989). 


*See Nevada v., Jackson, 183 S. 
Ct, 1990, 186 L. Ed. 2d 62 (2018) (per 
curiam) (AEDPA review upholding the 
exclusion, of extrinsic evidence that a 
sexual assault victim had fabricated 
assault charges against the defendant 
on grounds that the defense failed to 
provide written notice required by 


statute: “the Nevada statute is'akin to’. 
‘622, 63 Fed. R. Evid: Serv. 1039 (D.C. 


the widely accepted rule of evidence 
law that generally precludes the ad- 
mission of evidence of specific in- 
stances of a witness’ conduct to prove 
the witness’ character for untruthful- 
ness, See [Fed, Rule Evid. 608(b)] . « - 
The ‘constitutional propriety of this 
Tule cannot be seriously disputed. ) 


(citation omitted); ° 
“TUS. v. Abair, 746 F.3d 260, 93 
Fed. R, Evid, Serv. 1204 (7th Cir. 2014) 
(In this ‘case we conclude that the 
district court abused its discretion by 
allowing the cross-examination on 
air's financial filings because the 
80vernment did not provide a suf- 
cient basis to believe the filings were 
Probatiye of Abair’s character for 


truthfulness. Rule 608(b) requires that 
the cross-examiner have reason to 
believe the witness actually engaged 


‘in. conduct: that is relevant’ to her 


character for truthfulness. . . In this 
case, there simply was no reason—at 
least, none that the government has 
offered—to believe the filings had any 
material bearing on Abair’s truthful- 
ness. As we have explained, “a prosecu- 
torial hunch” that the defendant, en- 


‘gaged in dishonesty is not enough.”) 
‘(citations omitted). BS Ae 


U.S, v. Whitmore, 359 F.3d 609, 


Cir, 2004) (reversible error, where the 

oss-examining a police officer about 
re instances of untruthful conduct, 
including one where a judge in an un- 
related case found that the officer yae 
“lying”; the court ‘observed that be 
underlying evidence need not he ae 
missible itself and it is sufficient i 
counsel have a “reasonable basis Or 
asking questions,” aE BYE. pe ereny 
“he questioner must, si 
lye facts which support a. genine 
belief that the witness ane pain? 
offense or the degrading | aoe enter 
the question relates ) (inte 


tions om1 ; 


trial judge prohibited the defense from 
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lucky” or kicking up dirt before the jury.” Crum 
Finally, counsel’s professionalism and the court’s discret; 
necessary to guard against abuses. Stretched to its most Seti ate 
the rule seemingly permits endless forays into all “untruth Teme 
uttered, yet § 906.08 pointedly demands that the past lika EVer 
‘remote in time.” Fortunately, trial lawyers and courts h NOt be 
countenanced vacuous examinations demanding that ne no 
catalogue, classify, and expurgate past lies. Juries unde ess’ 
that occasional lying is part of the human condition. In s "stand 
Stats. § 906.08 contemplates impeachment by Lnacifie of Wis, 
that proren ore that the witness lied on one or mer Ae 
sions, bu i 4 ; f 
ey a ee H she is an “untruthful character” who would 
The specific instances of condu i ; n 
testifying or those of the D E E E Na wae 
examination is of a character witness. For insta sobre 
testifies that in her opinion witness Bisa truthful ” assume A 
cross-examination, witness A may be asked ab pride 
ne in her own life which are pertinent to her a 
ruthfulness. The cross-examiner may als | si 
knowledge of specific i _may also ask A about her 
Sere cee matene of ina ae 
Section 906.08 extends to the i S a our a AE a 
ants as well as witnesses, but the Fae, eet Ta 
create extraordinary complexit ‘Wh © PCC) De agen 
testify either because he H y. Where the declarant does not 
never called him as a R Gee or because the parties 
examine about prior specifi ss, there is no “witness” to cross- 
declarant’s absence as a wi r instances. Stated differently, the 
examination Gn Epocifié Theta neas UA tie e Lee 
the device of calling ch ances; the impeaching party is left to 
declarant’s untruthful en witnesses to testify about the 
opinion testimony. Only where tr, un the form of reputation 5 
witnesses to testify to ae ae the opposing party calls character 
impeaching party cross-examine the chon enn aes ab0 
OT aca the character witnesses about 
GAMA) bani Venn away. 4 
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witnesses.” The starting Point is es imony on the credibili 
jury is the sole judge of the credibility rah eo Ane that the 


cally competent witness is telling the ae ey and physi- 


rule discussed at § 608.1012 Such abe 

oases an Opinion is i issi 
whether offered by an expert or lay witness een 
bases.“ The principal exception appears to be in personal ia 


% Kir 4 
EEM +E Fas whe Be 
Be, Ms ie <i mJ 
= as ee ok CE. Ade, 
P = at. 
§ 608.3 


actions, where a medical expert who has examined the plaintiff 


"See State v. Evans, 187 Wis. 2d 
66, 522 N.W.2d 554 (Ct. App. 1994), 
where the court adroitly addressed the 
applicability of Wis. Stats. § 906.08 to 
the impeachment of hearsay declar- 
ants. Evans held that the defense 
could not introduce specific instances 
of untruthful behavior by a non- 
testifying declarant through testimony 
by other witnesses, except on the 
cross-examination of any witnesses of- 
fered by the prosecution to establish 
the declarant’s character for truthful- 
ness (through reputation or opinion 
testimony), The defense was, of course, 
Permitted to call its own character wit- 
nesses to testify to their opinion, or 
€ declarant’s reputation in the com- 
munity, as to the declarant’s truthful 
character, but the defense could not 
introduce the specific instances of 
untruthful behavior through such wit- 
nesses, i i RA 
[Section 608.3] pyr pid 
1 : j 
See generally Giannelli, 
Understanding Evidence §§ 24.13 to 
24.16 (4th ed.) (surveying expert testi- 
b ny on eyewitness identification, 
tattered- woman syndrome, rape 
i rauma syndrome, and child sexual 
se accommodation syndrome). 


- *8ee State v. Romero, 147 Wis. 


2d 264, 278, 432 N.W.2d 899, 905 
(1988), quoting State v. Haseltine, 120 
Wis. 2d 92, 96, 352 N.W.2d 673, 676 
(Ct. App. 1984) (“The credibility of a 
witness is left to the jury’s judgment 
.., » As the court of appeals declared 
. . ., [n]o witness, expert or otherwise, 
should be permitted to give an opinion 
that another mentally and physically 
competent witness is telling the 
truth’ ”) (citation omitted). State v. 
Kleser, 2010 WI 88, J 98, 328 Wis. 2d 
42, 786 N.W.2d 144 (2010) (the prin- 
ciples set forth in Jensen and Haseltine 
apply in cases involving reverse waiv- 
ers in juvenile court proceedings where 
the judge is a fact finder, i.e., the rule 
is not restricted to jury trials). 

- 8S¢e State v. Haseltine, 120 Wis. 
2d 92, 352 N.W.2d 673 (Ct. App. 1984) 
(quoted above); Schleiss v. State, 71 
Wis. 2d 733, 745, 239 NAE ee 

976) (rejecting protter ot 
Sinisa testimony on truthful charac- 


ter). r i 
See State v. Krueger, 2008 
App 162, { 16, n.11, 314 Wis. 2d oR 
762 N.W.2d 114 (Ct. App. 2008) (re- 
ction paranan 5 poe A 
^% opini ul of Hase 
pe Pee tively oe that the 
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j inti ubjective claims of pai 
testify whether plaintiffs subj pain arg ii 


are limited in other ways as well n 
bject to the reliability standards yt 
all forms of expert testimony, Most of ji 
cases discussed in this commentary were decided ‘under the Hs 
forerunner, Wisconsin’s relevancy rule. It remains to'be show! 
how much of this evidence complies with current § 907.02, inet t 
ing statistical assessments of credibility. Federal authority 
strongly leans toward exclusion because many questions ahot 
credibility fall within the realm of “common sense”—jurorg Ph 
“connect the dots” and experts offer little assistance.” Second, de. 
spite some authority to the contrary, a witness’s trathfi 


may tes' 
or imaginary. 
Credibility expert 
such experts are su 
§ 907.02 that govern 


parting her expert belief that the erly admitted testimony by a socia] 
victim was truthful and accurate; the worker about commonly observed be- 
court of appeals cautioned that on haviors by child victims even though 
the trial court must guard it “did not neatly fit the Daubert fac. 
against the risk that any “opinion on tors”). . 

the child’s developmental sophistica- See State v. Morales-Pedrosa 
tion amounts to opinion testimony 2016 WI App 38, 11 24-26, 369 Wis. 

. that his particular child lacks the 2d 75, 879 N.W.2d 772 (Ct. App. 2016) 
capacity to lie,” as proscribed by case (an ineffective assistance of counsel 
law). A ` — cage were the court surveyed the case 

_ State v. Echols, 2013 WI App 58, Jaw on expert testimony casting credi- 

99 24-26, 348 Wis. 2d 81, 831 N.W2d_ bilty in statistical terms, e.g., “90 
| percent of:reported cases are true”; 

held that “Wisconsin law was not 
clear” at the time of trial, thus defense 

- counsel was not ineffective in failing 
to object). Going forward, it is strongly 
suggested that counsel vigorously 
object to such statistics on grounds 
saat vialatet tbe Hosalcina ae and 
_ 1s unsupported by reliable statistic 
_ analysis, hence, making it inadmis- 
& sible under § 907,02 and, for good 
_ Measure, § 904.03, 
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real is not , $ 
aracter 1s not a proper subject fo 608.3 
i fields of psycholo T an expert opini 
a ast, he sevolope ate apot +h i Meri and the neuresresandless/ 
the a «character for truth y ay jury. M re likely to be 
rule’ and ruthfülness” are ,” ' HOreover, sincerit 
how. Š are best left to lay character witnesses whey lay concepts that 
Clug. by lay juries. The law of evidence ArKan S in turn evaluated 
rity the role of the various mind sciences in 2 stably skeptical of 
bo pest seen in the blanket exc] p -n assessing credibility, 
ut Clusion of pol F y, as 
can over, the weight of authority general] yeraph evidence.’ More- 
» de. couched in terms of whether another me EU es expert opinion 
hful has the capacity for truth-telling ® “ness is being truthful or 
> nect the dots and understand + ae 
E implications that a plea agceeniehh eit testimony from witnesses 
ugh might have on a codefendant’s testi. of china qualify as experts on traits 
fac- mony—it is certainly within the realm Codie ne Ni Anne B.- Poulin, 
of common sense that certain wit- Testi a %3 S Fair Subject for Expert 
osa, nesses would have an incentive to in- (2007). ne ee la E 
criminate the defendant in exch , i 
ae) for a lower sentence,’ This is not AE is un REIS aani Se ae 
se] sue of fact that would be better ex- PRASA eapo opinion testi- 
ined b ”) (citati ai mati te 
= bay US p Hilly 49 890 S006, qos fae eh QO, a8 
pn 1260-64, 94 Fed. R. Evid. Serv. 887° Ma OLA. a is, 2d eee W 2d 
e”- (10th Cir. 2014) (trial court committed trists Ma Socata a ieee 
lot both po error and reversible error perts” at “ ‘discerning truth’ ”), ni 
ise in admitting government’s expert on ‘See §§ 608.401, 608.402 (dis- 
ng seeders eresiibility during an imer cussing polygraph evidence). On the 
ly mei ES al at cases that limits of scientific experts to determine 
ly h ormiy agreed” with its position, credibility generally, see Faust and 
i rai ani eee ie gi of Ai W or eee in Psychol- 
ngs was based on the theory ‘ogy and Psychiatry, cience 31, 32 
al that the credibility of another is not (1988) (“A sedate dss of a subject’s 
B- an appropriate subject for expert opin- _ credibility is often essential in forensic 
id n testimony”; the court rejected a assessment. The potential benefits of 
ost of arguments proffered by the a favorable courtroom decision, such 
3, government but did acknowledge that as relief from serious criminal charge: 
h in “narrowly circumscribed cases” or large financial gains, can lead indi- 
d expert testimony might assist a jury viduals to feign disorders. Studies 
e 0 understandin jae a witness’s show, however, that clinicians often 
5 mental illness might trigger delu- cannot distinguish the psychological 
. sions), test results a normal RIAA Aa 
5 Schlei 733, to feign psychosis (or to S 
: in il TI Mh BA, Pe tal dg Se 
| State v. Salter, 118 Wis, 2d 67, 346 (notes omitted): = 
, ' , State v, Haseltine, 120 Wis. 2d 


| ee o 

: i i D, V, rgan 1 iw Slee pA Ot 
i hed. R, Evid, Serv, 961 (2d Cir, 1977) 
i theta stating 


z that “it is too early in 
much OTY of Rule 405 to predict 
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§ 608.3 Wiscongry Bony 
however, three related, permissible Purpos 

which experts may assist: (1) competence, (2) defective testi i On 

capacities, and (3) Jensen evidence. The distinctions are tial 

p "determinative of admissibility. Again all 


ften ’ ê ’ 
yeka ony must also meet the threshold standard of reliabilg 


` 10 
required by § 907.02. RNE 
First, expert testimony may be admissible regarding 4 
witness’s basic capacity to give any relevant testimony, Strict 
speaking this is not “impeachment” but what the common the 


There are, 


Ma 


labeled “competence,” an issue analyzed under Wis, St 

§ 906.01 Bough Wis. Stats. § 906.03." Such challenges rl 
questions of fact for the judge acting as trier of fact and are 
normally heard outside the jury’s presence.” Present Practice 
bars a witness from testifying only in rare circumstances Where 
the witness fails the test of “minimum credibility” and is thereby 
incapable of offering relevant testimony. Expert assistance May 
be essential in making this difficult judgment. And since such 
testimony is for the judge alone, there is no chance of misuse by 
the jury." 3 : 

The second and third categories—defects in testimonial capa- 
city and Jensen evidence—are closely related yet the theories of 
admissibility are quite distinct. Both involve expert testimony 
that may be presented to the jury as trier of fact. 

The law of evidence firmly recognizes the admissibility of expert 
testimony bearing on some other witness’s physically or psycho- 
logically flawed capacity to perceive, recollect, and narrate infor- 
mation about the underlying event (e.g., bad vision, psychosis). 
Such defects in testimonial capacity are discussed in § 607.4. 
Generally, the claim is that the witness suffers from some physi- 
cal or mental impairment which affects his credibility. Expert 
testimony about such deficiencies in testimonial capacity is 
admissible, subject to the discretion of the court. 

The third category is a distinct subset of the second category, 


BEY ELC pre fi |i 5 PES RING! f 
psychopathic and incapable of telling mony admissible under § 907.02: he 
the truth”); U.S, y, m 657 F.2d methadon sanyi “generally accept i 
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rP nitor càse (State v, Jenden) iet Jensen 

Me case law falls well short of th 


è ; 
tharacterizes the rules on defects i 


nated non-collateral fi i i 
designa orm of im acity, 
snd even debe pee character, especia iy in the foc Pilit on, 
testimony, under § 906,08. e form of opinion 
ert opinion testimon 


In essence, Jensen evidence consists of e 
. X 
«about the consistency of a complainant's behavior with K 
. . 1 t é 
e” which 1s admissible 


havior of victims of the same t 

«only if the testimony will assist the tele, f f: 
„ø the evidence or in determini ;_ O: tact in understand- 
ing t è ermining a fact in issue,” Th. 
court has declined to take a “mechanistic a KY that 
evidence to “ i f pproach” that confines 
ENSEN, RINES © magic words” that explicitly call for th 
expert’s opinion about the consistency of the victim’s behe ior 
with a class of victims generally. In State v. Rizzo, the court bell 
that an expert's “detailed description of her interactions with and 
treatment of the victim” constituted Jensen evidence. In short 
the rule 1s triggered whenever the substance of the expert’s 
testimony is such that “a jury would interpret? it “to provide the 
comparison that is the essence of Jensen evidence.” 

Whether Jensen evidence is present is important for two 
reasons. First, neither Rizzo nor earlier case law provides 
automatic admissibility. Jensen evidence is predicated upon the 
need to “help juries avoid making decisions based on misconcep- 
tions of victim behavior.”"* Absent the predicate, Jensen evidence 
is inadmissible. Second, the presence of Jensen evidence is neces- 
sary, although not sufficient, to warrant subjecting the victim to 
a psychological examination when requested by the defense, as 
discussed below. 

Thus, the form and content of the expert testimony about wit- 
ness behavior is critical. An expert may be used for expository 


orate yy | is: 2d committed reversible error by in effect 

240, Lo Ta ER telling the jury that she baig S 

also State v. Rizzo, 2002 WI 20, child and that a crime had i 
250 Wis, 24 407, 640 N.W.2d 93 (2002) See § 607.4, main text. 

ssing Jensen), - "'Rizgo, 2002 WI 20 at 1 Wi 

- "Rizzo, 2002 WI 20 at 112, 0.3: ‘The court found that in combinat aa 

State v, Krueger, 2008 WI App “the phrasing of the ony expert's 
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marked by Haseltine and ing dens ai 


§ 608.3 Wisconsny Brong 
ucating the jury about certain 
prn along, eo orported relation to credibility, pry Pes i 
will assist the jury. The use of expository experts is wal] idea i 
and may be used for any type of specialized knowle dge n 
sychology, medicine, economics). In light of Rizzo's foc (eg. 
fom arison” between the victim and a similar class of yjet: 5 n 
would seem that ex ert exposition testimony without sit 
comparison falls outside the orbit of Jensen evidence, altho, an 
must still meet the current reliability standards for aun it 
testimony generally. See §§ 702.1 et seq. Indeed, the sunt! 
court has encouraged the use of expert evidence in non- te e 
form because such expository testimony assists the jury whit 
minimizing the risk that the jury will surrender its autonomy + 
the expert.” A judge reluctant to introduce Jensen evidence uf 
nonetaaen permit exposition to assist the jury without sacri fa 
ing the record. ety i 
Jensen evidence itself may take two forms. In its softer form 
Jensen evidence consists of expert testimony describing the 
behavior of the particular victim in the case as well as the clase 
behavior (the exposition) typically observed. No express cotnpari. 
son need be drawn. It is enough that the detailed description of 
the particular victim's behavior corresponds with the class 
characteristics.” The harder form of Jensen evidence occurs when 
the expert testifies to an opinion about whether the particular 


ete de teal . r | i 

See State v. Smith, 2016 WI App seems wise to recognize that o inions 
8, 19 9-10, 366 Wis, 2d 613, 874 N.W.2d are not indispensable and to Asie 
610 (Ct. App. 2015) (trial court prop- age the use of expert testimony in 
erly admitted expository testimony by nonopinion form when counsel believes 
a social worker about commonly ob- the trier can itself draw the requisite 
served behaviors by ae Kioa the inference. ™). ~ olad baseuwi 
witness was qualified and her testi- State v; Rizzo, 2002 WI 20, 121, 
mony admina na uae AAO TOA Pen q a5 ad 407, 640 N,W.2d 93 (2002) 
not neatly fit the (declining quire “magic words” 

Daubert factors” her methodology w EDE a aie pa 
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it victims. She testified that | 
seorved that many victims of nent 
assault were emotionally flat immedi- 
ately after the assault and that she 
commonly saw an apparent shift in 
emotions from relative calmness to 
agitation in the hours, days, or weeks 
following the assault. The witness was 
not asked to draw any inferences or 
offer any opinions about the complain- 
ant in this case based on what she had 
observed about other victims of sexual 
assault. In fact, the witness did not of- 
fer any opinion evidence at all.”) (cita- 
tions omitted). i 
*2State v. Rizzo, 2002 WI 20, TJ 11- 
12, 250 Wis. 2d 407, 640 N.W.2d 93 
(2002). 

State v. Jensen, 147 Wis. 2d 
240, 257, 482 N.W.2d 913, 920 (1988) 
(“We conclude that an expert witness 
may be asked to describe the behavior 
of the complainant and then to de- 
scribe that of victims of the same type 
of crime, if the testimony helps the 
jury understand a complainant’s reac- 
tive behavior. . .. We further conclude 
that the circuit court may allow an 
expert witness to give an opinion 
about the consistency of a complain- 
ant’s behavior with the behavior of 
victims of the same type of crime only 
if the testimony will assist the trier of 
fact to understand the evidence or to 
determine a fact in issue.”) (citations 
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sexual assault prosecution; no error 
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mony by a sexual assault counselor 
and a,doctor, neither of whom testified 
about the truthfulness of the victim’s 
accusations; the counselor had a con- 
versation with the victim after she had 
recanted, and the counselor told the 
girl that she did not believe her recan- 
tation; the doctor testified about the 
characteristics of child sexual assault 
victims that he observed in the victim 
and that supported his diagnosis of 
sexual abuse despite the absence of 
physical trauma; the doctor testified 
that the child’s persistence lent weight 
to the diagnosis and comported with 
scientific studies; held that this prop- 
erly related to the doctor’s medical 
opinion, not the victim’s credibility). — 

But see State v. Elm, 201 Wis. 
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gave his medical diagnosis of the cause 
of the erythema he observed, based on 
his physical examination of the child, 
his discussions with the child and her 
mother, and his training and experi- 
ence as an emergency room physician. 
His medical opinion was that the cause 
of Ryanne’s erythema was molestation. 
549 N.W.2d at 474. 

Although this line of cases de- 
mands subtle distinctions, the differ- 
ence between an opinion that a child 
was “molested” (by anyone?) and an 
opinion about whether the defendant 
“assaulted” her is so exceedingly fine 
that perhaps the doctrine needs to be 
rethought. ~ 
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extensively below); State v. Tutlewski, 
231 Wis. 2d 379, 605 N.W.2d 561, 566 
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wait er Oe ES 
N.W.2d 398. We refuse to make such a 
broad statement. We have held that in 
limited circumstances, expert testi- 
mony about the consistency of a sexual 
assault complainant’s behavior ‘with 
victims of the same type of crime may 
be offered for the purpose of helping 
the trier of fact understand the evi- 
dence to determine a fact in issue, as 
long as the expert does not give an 
opinion about the veracity of the com- 
plainant’s allegations, State v, Jensen, 
147 Wis. 2d 240, 256, 439 N.W.2d 913 
(1988). If we were to adopt the court of 
appeals’ position, we would essentially 
force the State to choose between at- 
tempting to rehabilitate the complain- 
ant and allowing the admission of a 
complainant’s sexual history in every 
sexual assault case where the State 
seeks to explain the complainant’s 
reporting behavior, This result would 
run counter to the legislature’s purpose 
in enacting the rape shield law, and 
we refuse to promote such a 
consequence, 


State vy, Dunlap, 2002 WI 19, 1 33, 250 
Wis, 2d 466, 640 N.W.2d 112 (2002) 
(emphasis added), 
See State v. Smith; 2016 WI App 
8, TT 9-10, 366 Wis. 2d 613, 874 N.W.2d 
610 (Ct. App. 2015) (trial court prop- 
erly admitted testimony by a social 
Worker about commonly observed be- 
haviors by child victims but that did 
not address the facts of this case; the 
tness was qualified and her testi- 
mony admissible under § 907.02, even 
though . it “did not neatly fit the 
Qubert factors”), s 
State v, Robinson, 146 Wis. 2d 
315, 431 N:W.2d 165 (1988) (admis- 
Sible to explain victim’s flat emotional 
affect); State v. Jensen, 147 Wis. 2d 
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Dunlap, 2002 WI 19, 250 Wis. 2d 466 
640 N.W.2d 112 (2002). Specifically 
the court held that the expert’s testi- 
Ea did ae contravene the Haseltine 
e by offering, in effect, an opinion 
about the veracity of the victim’s al- 
legations or whether the crime had 
occurred: ; 
J 40. Applying the Jensen principles to 
the evidence challenged by Dunlap, we 
hold that Hanson’s [the expert] state- 
ments were admissible. We recognize 
that the line between substantive com- 
parisons and comparisons offered for 
explanation is sometimes fine, but we 
hold that the testimony here fell within 
the boundaries of Jensen. During her 
direct examination, Hanson limited her 
testimony to a description of Jamie's 
[the victim]: reporting behavior. This 
included the concept that sexual as- 
sault victims may progressively dis- 
close details of an assault; the concept 
that six-year-olds are often confused 
about the details surrounding an as- 
gault, including the general time pean 
of the assault and who was present; t ; 
concept that a six-year-old does ob 
derstand “in” and “out” when refer- 
ES, i italia; the concept that 
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a young sexual assault vion n S 
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that the child’s claim is fabricated or that someone (the other 
parent?) has coached the child to lie, expert testimony may be 
helpful to the trier of fact on how to identify such unreliable 
testimony.” The court of appeals has provided useful guidance on 


the boundaries of such evidence: 


gestion that Jamie was fabricating her 
allegations against Dunlap. This was’ 
the type of testimony we recognized as > 
admissible in Jensen, BI 

§ 40. Hanson’s testimony did not indi- 
cate, either implicitly or explicitly, her 
opinion regarding the veracity of 
Jamie’s allegations, Likewise, the com- 
parisons were not offered as substan- 
tive proof that Jamie had been sexu- 
ally assaulted by Dunlap. Rather, they 
were offered to respond to the inconsis- 
tencies in Jamie’s testimony that had 
been pointed out by the defendant on 
cross-examination and to explain the 
circumstances of Jamie’s reporting 
behavior. Under Jensen, the testimony 
was rs er oy hie: pid, argin 
citation J 1 
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251, 531 N.W.2d 348, 
1995) (overruled on 


Kirschbaum held that a psychologist 
was properly barred from testifying (1) 
about general concepts involving mem- 
ory, perception, and distortion, (2) that 
children perceive events differently 
than adults, and (3) that a child wit- 
ness made “inconsistent” statements 
about certain things. The court ex- 
plained that in some cases the judge 
may have to allow the defense “to hire 
an expert for testimony on the issue of 
suggestive interview techniques used 
with a young child witness.” The rec 
ord in Kirschbaum. did not, however 
demonstrate the particularized ne 
for such testimony, = 8 

yi State v. Schmidt, 2016 wl Ape 
45, 69, 370 Wis. 2d 139, 884 N.W2° 
510 (Ct, App. 2016) (no due ee 
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put the defense never asked the judge 
to “revisit” the ruling). 

State v. Krueger, 2008 WI App 
162, J1 14-17, 314 Wis. 2d 605, 762 
N.W.2d 114 (Ct. App. 2008) (“In look- 
ing to Haseltine and its progeny, we 
acknowledge. . . [that] Wisconsin law 
has not yet addressed the precise ques- 
tion of the admissibility of expert 
opinion testimony about whether the 
child’s testimony and behavior exhibit 
signs of coaching or suggestion. We 
agree with the State that ‘both logic 
and precedent support extending Jen- 
sen’ to permit expert testimony on 
typical signs of whether a child has 
been coached or evidences suggest- 
ibility and whether the complainant 
child exhibits such signs. Both address 
behavioral manifestations of external 


an impermissible opinion that the 
child is telling the truth about the 
specific allegation.’ Here, Mason was 


the product of any suggestibility or 


any coaching’ She responded that she 
had formed of ion and ‘did not get 
that’ from $,B, When asked to elabo: 


cated story, fi 
of a better way of describing it. She 


did not appear to me to be highl 
phisticated so that she could mamia 
that kind of consistency throughout 
unless it was something that she had 
experienced. (Emphasis added.) We 
agree with the State that testimony 
about a child’s consistency, when 
coupled with testimony regarding the 
behavior of like-aged children, could 
serve a legitimate purpose and be a 
permissible means of explaining the 
parameters of the interview, under- 
standing the interview, and rebutting 
the defense’s theory of coaching or sug- 
gestion. Signs of coaching or sugges- 
tion could fall into the realm of knowl- 
edge that is outside that of a lay- 
person jury. However, in assessing 
that because S.B. was not highly so- 
phisticated she would not have been 
able to maintain consistency through- 
out her interview ‘unless it was some- 
thing that she experienced,’ Mason 
testified that S.B. had to have expert- 
enced the alleged contact Rens 
Krueger. The testimony was tant 
mount to an opinion that the complain: 
ant had been assaulted—that she ~ 
telling the truth, As in H d its 
imply went too far, and 1 
effect was to usurp the role of the jury 


in determining credibility, We te 
iling to 


r was prejudiced 
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